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INTRODUCTION 

1 This application concerns the right of a litigant to obtain documents and other 

evidence relevant to its case by subpoena. 

2 Tiger Brands Limited and two related companies are the defendants in a class 

action. We shall refer to them collectively as “Tiger”.  

3 The plaintiffs’ particulars of claim refer to the claimants as “the class action 

members”. We shall call them “the claimants”.  They are represented in the 

action, and in these applications, by some of their members. We shall call them 

“the plaintiffs”.  

4 The plaintiffs advance three claims for damages against Tiger. All three arise 

from and pointedly concern the listeriosis outbreak in South Africa from January 

2017 to September 2018. Tiger issued subpoenas on entities who are not parties 

to the class action. Some of the recipients object to aspects of the subpoenas 

and to producing some or all of the documents sought from them. We shall refer 

to them as “the objectors”. 

5 The main objection they all raise, on almost identical arguments, is that the 

documents are not relevant to any issue in the class action. But there is no merit 

to any of these objections. They disregard the plaintiffs’ plainly pleaded 
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allegations and they misconstrue the overall case and the claims that are very 

clearly pleaded.  

6 Tiger has also been met by a barrage of baseless complaints and misconceived 

objections to the subpoenas. They include: 

6.1 A claim by a laboratory that the documents are covered by litigation 

privilege of their clients. But the clients assert no such privilege, even 

though they have joined these applications, and the laboratory proffers no 

supporting affidavit from a single client, let alone a document, in which they 

assert the privilege. 

6.2 A laboratory relies on the grounds of refusal under the Promotion of Access 

to Information Act 2 of 2000 (PAIA) which has no application to court 

proceedings. 

6.3 General claims that disclosure is prohibited because the information is 

private or confidential when the law does not recognise privacy or 

confidentiality as a valid basis to refuse to comply with a subpoena. 

7 Tiger and the plaintiffs agree there is no merit to these points. The plaintiffs say 

they have joined these proceedings to protect their own rights in the class action 

and ensure they are not adversely affected by any order the court may grant. 
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They make common cause with Tiger that, if the documents are found to be 

relevant, then they “must be disclosed”.1 

THE LEGAL FRAMEWORK 

8 Section 35(1) of the Superior Courts Act 10 of 2013 allows a party to an action in 

the High Court to obtain evidence by subpoena: 

“A party to proceedings before any Superior Court in which the attendance 

of witnesses or the production of any document or thing is required, may 

procure the attendance of any witness or the production of any document 

or thing in the manner provided for in the rules of that court.” 

9 Rule 38 of the High Court rules regulates the procurement of evidence by 

subpoena. Rule 38(1)(a)(iii) reads as follows: 

“If any witness is in possession or control of any deed, document, book, 

writing, tape recording or electronic recording (hereinafter referred to as a 

“document”) or thing which the party requiring the attendance of such 

witness desires to be produced in evidence, the subpoena shall specify 

such document or thing and require such witness to produce it to the court 

at the trial.” 

                                                
 
1
   Plaintiffs’ heads of argument para 57  
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10 Section 36(5) of the Superior Courts Act allows a judge to cancel a subpoena: 

“When a subpoena is issued to procure the attendance of any person as a 

witness or to produce any book, paper or document in any proceedings, 

and it appears that –   

(a) he or she is unable to give any evidence or to produce any 

book, paper or document which would be relevant to any 

issue in such proceedings; or  

(b) such book, paper or document could properly be produced 

by some other person; or  

(c) to compel him or her to attend would be an abuse of the 

process of the court,  

any judge of the court concerned may, notwithstanding anything contained 

in this section, after reasonable notice by the Registrar to the party who 

sued out the subpoena and after hearing that party in chambers if he or 

she appears, make an order cancelling such subpoena.” 

11 The setting in which these powers are exercised, is the right of every litigant to a 

fair hearing and the important component of that right to have access to all the 

relevant evidence in pursuit of the truth. The common law recognises that there is 
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a general duty on those who hold relevant evidence to produce it under 

subpoena. The purpose of the duty is to serve the administration of justice: 

“It has remained a basic principle of our common law that the public 

has the right to every man's evidence. There is a general duty resting 

upon every member of society to give what testimony he is capable of 

giving. It is only by the general application of this principle that the courts 

can hope to arrive at the truth of the issues they are called upon to try. If 

the courts are prevented from arriving at the truth there can be no justice. 

It is for this reason that the court will allow no one to stand between it and 

the truth. It will at the request of any party to a suit - be he the plaintiff 

or the defendant, the State or the accused - summon anyone who is 

capable of giving relevant evidence on the issues to be tried, to 

attend and impart under oath to the court his knowledge of the issues of 

fact to be tried by the court. If the person subpoenaed should fail to attend 

court he can be arrested and brought before the court to testify. If, when 

brought to court, he refuses to be sworn or to testify, the court may by 

imprisonment attempt to compel him to do so.”2  (emphasis added) 

12 The right to gather evidence by subpoena is now a component of the right to a 

fair hearing entrenched in section 34 of the Constitution. The Constitutional Court 

emphasised the importance of this right in De Beer: 

                                                
 
2
  S v Wessels 1966 (3) SA 737 (C) 739E 
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“This s 34 fair hearing right affirms the rule of law, which is a founding 

value of our Constitution. The right to a fair hearing before a court lies at 

the heart of the rule of law. A fair hearing before a court as a prerequisite 

to an order being made against anyone is fundamental to a just and 

credible legal order. Courts in our country are obliged to ensure that the 

proceedings before them are always fair. Since procedures that would 

render the hearing unfair are inconsistent with the Constitution courts must 

interpret legislation and Rules of Court, where it is reasonably possible to 

do so, in a way that would render the proceedings fair.”3 

13 In Gavric, the Constitutional Court said that “in order to give effect to the right to a 

fair hearing an interested party must be placed in a position to present and 

controvert evidence in a meaningful way”.4 

14 In Independent Newspapers, the Constitutional Court explained the importance of 

disclosure in court proceedings: 

“Ordinarily courts would look favourably on a claim of a litigant to gain 

access to documents or other information reasonably required to assert or 

protect a threatened right or to advance a cause of action. This is so 

because courts take seriously the valid interest of a litigant to be placed in 

                                                
 
3
  De Beer NO v North-Central Local Council and South-Central Local Council 2002 (1) SA 429 (CC) 

para 8. 
4
  Gavric v Refugee Status Determination Officer and Others 2019 (1) SA 21 (CC) para 79 
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a position to present its case fully during the course of litigation. Whilst 

weighing meticulously where the interests of justice lie, courts strive to 

afford a party a reasonable opportunity to achieve its purpose in 

advancing its case. After all, an adequate opportunity to prepare and 

present one's case is a time-honoured part of a litigating party's right to a 

fair trial.” 5 

15 The courts have set a high bar to cancel a subpoena. In Sher, Corbett J (as he 

then was) held that a court must be satisfied, before setting aside a subpoena, 

that “it is obviously unsustainable, and this must appear as a matter of 

certainty and not a mere preponderance of probability”.6 (our emphasis) A full 

bench of this court reiterated in Davis that the court will set aside a subpoena as 

an abuse of its process only if it appears “as a matter of certainty that the 

proceedings are obviously unsustainable”.7 (our emphasis) 

16 The SCA held in Beinash, in similar vein, that the court will only set aside a 

subpoena “in rare cases” if it is “clear” that the subpoena is an abuse: 

“Ordinarily, a litigant is of course entitled to obtain the production of any 

document relevant to his or her case in the pursuit of the truth, unless the 

disclosure of the document is protected by law. The process of a 

                                                
 
5
  Independent Newspapers (Pty) Ltd v Minister for Intelligence Services: In re Masetlha v President 

of the Republic of South Africa and Another 2008 (5) SA 31 (CC) para 25 

6
  Sher and Others v Sadowitz 1970 (1) SA 193 (C) at 195D 

7
  Davis v Additional Magistrate, Johannesburg and Others 1989 (4) SA 299 (W) at 306A 
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subpoena is designed precisely to protect that right. The ends of justice 

would be prejudiced if that right was impeded. For this reason the Court 

must be cautious in exercising its power to set aside a subpoena on the 

grounds that it constitutes an abuse of process. It is a power which will be 

exercised in rare cases, but once it is clear that the subpoena in issue in 

any particular matter constitutes an abuse of the process, the Court will 

not hesitate to say so and to protect both the Court and the parties 

affected thereby from such abuse”.8 (our emphasis)  

RELEVANCE 

The test for relevance 

17 A litigant is only entitled to procure relevant evidence by subpoena. The 

relevance of evidence is determined with reference to the pleadings.9  

18 But, because the right to gather evidence serves the right to a fair trial, our courts 

set a low bar for the determination of relevance. The Constitutional Court for 

instance made the point in PFE International that High Court rule 38 must be 

generously interpreted to promote the interest of justice: 

                                                
 
8
  Beinash v Wixley 1997 (3) SA 721 (SCA) 734I 

9
  Helen Suzman Foundation v Judicial Service Commission 2018 (4) SA 1 (CC) para 26; Bosasa 

Operations (Pty) Ltd v Basson 2013 (2) SA 570 (GSJ) para 39 
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“The statement quoted above demonstrates some of the anomalies 

brought about by the literal construction of rule 38. It is difficult to imagine 

how a party that is still to have access to a document can positively tell 

that a document would definitely be tendered as evidence at the trial. It 

seems to me that access must precede the formulation of an opinion 

regarding whether a particular document would have any evidential value 

at the trial. Limiting the scope of the rule to documents that are to be 

tendered as evidence and persons who are going to testify, results in an 

absurdity.”10 

19 The courts take a generous approach to relevance. Documents are relevant if 

they contain information which may, either directly or indirectly, enable the party, 

who seeks them, to advance his or her case or damage the opponent’s case.11 A 

subpoena passes muster if “there is reason to believe that the documents 

requested will throw light” on the issues to be determined. 12 

20 Our courts have often applied the test for relevance laid down in Compagnie 

Financiere13: 

                                                
 
10

  PFE International v Industrial Development Corporation of SA 2013 (1) SA 1 (CC) para 29 

11
  Swissborough Diamond Mines v Government of the RSA 1999 (2) SA 279 (T) 316 G 

12
  Gumede v Subel NO and Others 2006 (3) SA 498 (SCA) para 19 

13
  Compagnie Financiere et Commerciale du Pacifique v Peruvian Guano (1882) 11 QBD 55 
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“It seems to me that every document relates to the matter in question in 

the action which, it is reasonable to suppose, contains information which 

may – not which must – either directly or indirectly enable the party 

requiring the affidavit either to advance his own case or to damage the 

case of his adversary. I have put in the words “either directly or indirectly” 

because, as it seems to me, a document can properly be said to contain 

information which may enable the party requiring the affidavit either to 

advance his own case or to damage the case of his adversary, if it is a 

document which may fairly lead him to a chain of enquiry which may have 

either of these two consequences.”14 

21 The question in this case is thus whether there is reason to believe that the 

documents Tiger seeks throw light on the plaintiffs’ pleaded case, whether 

positively or negatively. 

 

 

                                                
 
14

  Federal Wine & Brandy Co v Kantor 1958 (4) SA 735 (E) 739; Ferreira v Endley 1966 (3) SA 618 
(E) 622; Rellams v James Brown & Hamer 1983 (1) SA 556 (N) 563 to 564; Carpede v Choene 
1986 (3) SA 445 (O) 455; Swissborough Diamond Mines v Government of the RSA 1999 (2) SA 
279 (T) 316; Santam v Segal 2010 (2) SA 160 (N) para 10; Transnet v MV Alina II 2013 (6) SA 556 
(WCC) para 23  
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The particulars of claim 

Outline of the claim 

22 The bare bones of the claim against Tiger are pleaded as follows: 

22.1 “From January 2017 to May 2018, South Africa experienced an 

unprecedented listeriosis outbreak”.15 

22.2 “The outbreak was caused by the production, distribution and sale of 

branded products manufactured at (Tiger’s) Polokwane Facility that were 

contaminated with L. monocytogenes (“the contaminated products”)”.16 

22.3 “During the class period, [four] categories of persons consumed the 

contaminated products (or products cross contaminated by these products) 

and contracted listeriosis as a result.”17 

22.4 “The claimants suffered damages as a result of these persons consuming 

the contaminated products (or products cross contaminated by these 

products.”18 

 

                                                
 
15

  Particulars of claim para 43 

16
  Particulars of claim para 44 

17
  Particulars of claim para 75 

18
  Particulars of claim para 76 
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The central role of the NICD 

23 The plaintiffs make it plain that the NICD played a central role in the investigation 

of the outbreak. Its findings are also central to the plaintiffs’ claims against Tiger.  

24 The plaintiffs plead in paragraph 45 that the NICD monitored and documented the 

course of the outbreak. They go on in paragraphs 46 and 47 to plead in great 

detail, and adopt as its own, the NICD’s findings set out in its monthly reports 

from September 2017 to September 2018. The plaintiffs expressly say that “the 

factual averments made in the NICD reports, cited below, should be read as 

averments that are expressly pleaded by the plaintiffs.” 

25 It is apparent from the NICD reports how pivotal its role was in the investigation of 

the outbreak. It was a key member of: 

“a multisectoral outbreak response team with representatives from the 

National Department of Health, the Department of Agriculture, Forestry 

and Fisheries, the Department of Trade and Industry … and other relevant 

stake-holders [who] had been tasked by the Minster of Health to 

coordinate the outbreak response activities. This included interviewing 

case-patients to obtain detailed food consumption histories, culture of 

available food items from affected patients’ homes, trace-back to 
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source/es of food item/s found to be contaminated, and screening of 

abattoirs and food processing facilities.”19 

26 The plaintiffs describe the activities of the NICD and recite extracts from its 

reports at length in paragraphs 48, 50, 51, 53, 54, 55, 58, 68, 69, 71 and 74. By 

means of the plaintiffs’ adoption, these paragraphs must be read as allegations 

made by the plaintiffs themselves. 

  

Tiger is alleged to be the sole source of the outbreak 

27 The plaintiffs’ particulars of claim make it clear that their case is that products 

manufactured in Tiger’s Polokwane factory were the sole source of the outbreak.  

28 The plaintiffs say in paragraph 44 that,  

“The outbreak was caused by the products, distribution and sale of 

branded products manufactured at (Tiger’s) Polokwane Facility that were 

contaminated with L. monocytogenes (“the contaminated products”).” 

                                                
 
19

  Particulars of claim pars 55 and 55.7; these allegations derive from the NICD’s report in December 
2017 
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29 The NICD’s findings, which the plaintiffs recite and adopt, also make it clear that 

Tiger’s Polokwane factory is alleged to have been the sole source of the 

outbreak: 

29.1 The NICD said in September 2017 that its findings showed “that the 

majority of isolates submitted to their laboratory were of a single strain type, 

which was suggestive of a common cause.”20 

29.2 The NICD reported in October 2017 that “the majority of isolates submitted 

to their laboratory were of a single highly virulent epidemic-related strain 

type, which was suggestive of a common source.”21 

29.3 The NICD reported in November 2017 that “71% of isolates (134 out of 

179) belonged to a single sequence type, namely sequence type 6 

(“ST6”).”22 

29.4 The NICD reported in December 2017 that its findings supported its 

“working hypothesis of a single source of food contamination causing the 

outbreak.”23 

                                                
 
20

  Para 48.3 

21
  Para 53.5 

22
  Para 54.7 

23
  Para 55.6 
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29.5 The NICD reported in January 2018 that the ST6 strain continued to be 

identified in isolates from all nine provinces “which supported the 

hypothesis that a single contaminated food commodity, or multiple food 

commodities produced at a single contaminated food production / 

processing / facility, were responsible for the outbreak.”24 

29.6 The Minister of Health announced on 4 March 2018,  

“that the NICD had determined that ready-to-eat meat products 

manufactured at the Polokwane Facility had been positively 

identified as the source of the listeriosis outbreak.”25 

29.7 The NICD reported in March 2018 that,  

“the source of the L. monocytogenes outbreak had been identified 

as ready-to-eat processed meat products manufactured at the 

Polokwane Facility.”26 

30 The plaintiffs again plead in paragraph 114 that the outbreak “was caused by the 

consumption of contaminated products produced and / or manufactured and / or 

distributed by (Tiger).” 

                                                
 
24

  Para 58.8 

25
  Para 69 

26
  Para 71 
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31 The plaintiffs conclude in paragraph 118 that Tiger became aware, in the course 

of the outbreak, that it emanated from a single source.  

32 The particulars of claim accordingly make it quite clear that the plaintiffs’ case is 

that Tiger’s Polokwane factory was the sole source of the outbreak.  

The significance of the sole source theory 

33 As appears from paragraph 72 of the particulars of claim, read with paragraph 

40.6 of Tiger’s plea, Tiger issued a public statement on 24 April 2018 admitting 

that there had been ST6 contamination at its Polokwane factory: 

“On 24 April, Tiger Brands received independent laboratory tests which 

confirmed the presence of LST6 in samples of finished ready-to-eat 

processed meat products from its Polokwane Enterprise Foods 

manufacturing facility. This follows a previous announcement that the 

presence of the ST6 strain in a batch of previously tested products could 

not be confirmed, and that the relevant samples had been sent to an 

external laboratory for testing. The results pertained to the detection of 

listeria in samples of product found on the 14th of February.” 

34 If Tiger’s Polokwane factory was a source of the outbreak, then it becomes vitally 

important, for obvious reasons, to determine whether it was the sole source of the 

outbreak or not: 
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34.1 If Tiger was the sole source of the outbreak, then it was responsible for the 

harm suffered by all the victims of the outbreak. A claimant would then 

merely have to prove that he or she was a victim of the outbreak to prove 

that Tiger was responsible for the harm they suffered.  

34.2 If, on the other hand, Tiger was merely a source of the outbreak but not its 

sole source, matters are a lot more complicated. It would mean that Tiger is 

responsible for the harm suffered by some of the victims of the outbreak but 

not all of them. It would then not be enough for a claimant to show that he 

or she was a victim of the outbreak. There would have to be an 

investigation in every individual case to determine whether the harm 

suffered by the particular claimant was caused by Tiger’s Polokwane 

products. 

35 This is obviously a crucial issue. If it should be established that Tiger’s 

Polokwane factory was the sole source of the outbreak, then it would no longer 

make sense for Tiger to deny responsibility for the harm suffered by all the 

victims of the outbreak. If, on the other hand, it turns out that the outbreak had 

multiple sources, then it would still have to be established in every particular case 

whether Tiger was responsible for the claimant’s harm.  
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The plaintiffs also blame third party products 

36 The plaintiffs concede that some of the claimants were infected, not by products 

emanating from Tiger’ Polokwane facility, but by products emanating from third 

parties. They seek to reconcile this anomaly with their single source theory by 

speculating that the third party products “were likely cross contaminated when 

they came into contact with products” from Tiger’s Polokwane factory. But there is 

nothing in the NICD reports to support this cross-contamination theory. The 

plaintiffs’ admission, that some of the claimants were infected by third party 

products, thus casts serious doubt on their single source theory.  

37 The plaintiffs describe the outbreak in paragraphs 43 to 74 of their particulars of 

claim: 

37.1 In paragraph 44, they define “the contaminated products” as products 

manufactured at Tiger’s Polokwane factory. 

37.2 In paragraph 67 the plaintiffs plead, however, that, 

“A number of the contaminated products were not manufactured at 

the Polokwane Facility and were likely cross contaminated when 

they came into contact with products contaminated with L. 

monocytogenes from the Polokwane Facility.” 

38 The plaintiffs describe the harm the claimants suffered in paragraphs 75 to 84. In 

this chapter, they consistently plead, in paragraphs 75, 76, 77, 79, 81 and 83, that 
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the claimants suffered harm as a result of their consumption of contaminated 

products (that emanated from Tiger’s Polokwane factory) “or products cross 

contaminated by these products”.  

39 The plaintiffs advance a claim under section 61 of the Consumer Protection Act 

68 of 2008 in paragraphs 85 to 95. In this chapter, their alternative allegation, that 

the claimants were infected by cross-contaminated third part products, falls off 

the table. The plaintiffs consistently allege that the claimants suffered harm as a 

result of their consumption of Tiger’s Polokwane products. 

40 We are not sure what the explanation is for the switch in the plaintiffs’ pleading in 

this CPA chapter. It might be that they understand section 61 of the CPA to mean 

that the claimants have to show that their harm was directly caused by Tiger’s 

contaminated products.  

41 The plaintiffs’ advance claims in delict in paragraphs 96 to 111. In this chapter 

they revert to their alternative pleading of infection of the claimants by cross-

contaminated third party products, for instance in paragraphs 107.3 and 107.4.  

42 The plaintiffs’ admission that some of the claimants were or may have been 

infected by third party products is most significant. It strongly suggests that there 

was or may have been a second source of infection responsible for the outbreak. 

It also means that one would, in every case, have to determine, 
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- whether the claimant was infected by Tiger’s products or the products 

of a third party; and 

- where the claimant was infected by the product of a third party, 

whether they were or may have been cross-contaminated by Tiger’s 

Polokwane products. 

Conclusions 

43 We submit that the plaintiffs’ particulars of claim give rise to the following core 

issues: 

43.1 The first is whether Tiger’s Polokwane factory was the sole source of the 

contaminated products responsible for the outbreak or whether some of 

them emanated from other sources. 

43.2 If some of the contamination was caused by the consumption of third party 

products, as the plaintiffs would have it, the question will be whether they 

emanated from other sources of contamination or were cross-contaminated 

by Tiger’s Polokwane products. 

43.3 The answers to these questions make a fundamental difference to the 

conduct and range of potential outcomes of the case. If Tiger’s Polokwane 

factory was the sole source of the outbreak, then it was responsible for the 

harm suffered by all the victims of the outbreak. If, on the other hand, it was 
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not the sole source of the outbreak, one would have to embark on a victim-

by-victim enquiry to determine the cause of their harm.  

43.4 The answers to most of these questions probably lie in the research data 

gathered by the NICD in its investigation of the outbreak. If the data 

supports its conclusion that the outbreak only had a single source, most of 

these riddles will be solved. If, on the other hand, the data does not support 

their conclusion, all these questions remain unresolved. 

The role of the private laboratories  

44 The NICD’s reports refer time and again to “laboratory confirmed” cases of 

listeriosis. The plaintiffs’ particulars of claim pertinently incorporate and rely on 

these aspects of the NICD reports. The focus of those periodical reports and of 

the particulars of claim alike falls on the cumulative total number of such 

“laboratory confirmed cases”, taken from epidemiological week (from 1 January 

2017) and on the new “laboratory confirmed cases” reported in the last 

epidemiological week since the previous report.  

45 Week upon week, the NICD examined, analysed and reported on these “cases”. 

The case data was then analysed, narrated, broken down and represented in 

tables, “epidemic curves” and graphs for various purposes, but mainly as status 

reports on the progress of the outbreak and to record and support the NICD’s 

working hypotheses on the potential outbreak source or sources. The source of 
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its data is stated to be “laboratory confirmed”. This is a general reference to the 

accredited private and state laboratories in South Africa from which the data was 

obtained. Deltamune and Aspirata are private laboratories that conduct testing of 

Listeria in South Africa, and the NHLS and SABS are state laboratories that do 

the testing.  

46 The NICD’s outbreak investigation therefore relied on the data from both state 

and private laboratories.  

The subpoenas 

47 Tiger issued subpoenas to the persons who would likely have in their possession 

or under their control, the documents relevant to these issues. There are two 

primary categories of documents that are relevant to these issues.  

47.1 The first is a complete record of the documents that were collected by the 

NICD in the outbreak investigation and its claims that Tiger’s ready-to-eat 

meat products from Polokwane are the source of the listeriosis outbreak. 

This includes the documents that Tiger’s experts require to test the cogency 

and reliability of the NICD’s investigations and conclusions. 

47.2 The second is documents that may concern or cast light on the question 

whether the products manufactured at facilities other than Tiger’s were 

contaminated with L monocytogenes.  
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48 The first category is required because the plaintiffs’ entire case against Tiger is 

premised on the NICD’s positive identification that Tiger’s ready-to-eat meat 

products were the cause of the listeriosis outbreak in South Africa. 

49 The second category is required because, if there was another source of L 

monocytogenes that contaminated products consumed by the claimants, then it 

may not have been product from Tiger’s Polokwane facility that caused the 

claimants to contract listeriosis. Proving causation in the class action will require 

the plaintiffs to establish that it was Tiger’s product from the Polokwane facility 

that caused each and every class member to contract listeriosis. If another facility 

or producer unrelated to Tiger produced or distributed contaminated product, then 

each class member who consumed that product would have to show that it was 

Tiger’s product and not the other product that caused them to contract listeriosis. 

It should in any event then be much harder to show or assume that Tiger caused 

the harm to all claimants or to any individual plaintiff that contracted listeriosis 

during the outbreak period.  

50 The second category of documents relates to the possible contamination of other 

products or places with L monocytogenes. It is not confined to the ST6 strain of L 

monocytogenes because that is not how the plaintiffs have framed their case 

against Tiger. They plead the far wider case that the defective products which 

harmed the claimants “were contaminated with L monocytogenes”, as samples 

from Tiger’s products and from its Polokwane facility were.  
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51 Tiger must meet that case. It is therefore entitled to procure evidence by 

subpoena that may concern or cast light on the contamination by L 

monocytogenes (and not necessarily ST6) in a clinical, place or food sample, 

whether or not it derives from or is related to Tiger.  

52 This would also include test results (and other such data and records) that the 

NICD (and members of its outbreak response team) and the laboratories have 

concerning the water or foodborne bacterium L monocytogenes, such as tests to 

determine whether it was present in a sample (detection testing) and if so at what 

concentration level (enumeration testing). That evidence would derive from 

samples taken from patients (known as clinical samples), from food and from 

various places (so-called environmental samples).  

53 The test results of food and environmental samples that Tiger requires from the 

accredited laboratories under subpoena are on samples collected from the 

products and production facilities of the laboratories’ commercial clients, including 

the test results on food and environmental samples collected from the facilities 

and products of Famous Brands, Federated, its six co-applicants and the 

members of the RMIF and of the AMIE. 
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The objectors misconstrue the case pleaded 

54 The plaintiffs27 and the objectors28 insist that it is not part of the plaintiffs’ case 

that Tiger caused the outbreak.  

55 As we understand Deltamune’s point, it is essentially this: 

55.1 The class action defines the four classes on the basis that they comprise 

persons who consumed products from Tiger’s Polokwane facility.  

55.2 The class action “does not include any persons who contracted listeriosis 

from products not produced at the Polokwane facility”.29 

55.3 Documents that may show that other products were contaminated with L 

monocytogenes is not relevant to any issue.30  

56 The plaintiffs make the point another way. They argue that, because Tiger has 

not positively pleaded that there was no other source, any evidence of another 

possible source is irrelevant.31 

57 But these points are all based on a misconception of the pleadings and of the 

requirements for a valid subpoena, specifically the relevance test. It is plainly 
                                                
 
27

  Plaintiffs’ heads of argument para 31 
28

  See, for example, Deltamune’s heads of argument paragraphs 44.1 and 46 

29
  Deltamune’s heads of argument para 46 

30
  Deltamune’s heads of argument para 46 

31
  Plaintiffs’ heads of argument para 33 
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relevant to the issue of causation whether products unrelated to Tiger caused or 

contributed to the outbreak, its spread and its harmful consequences to the 

claimants. Tiger has not positively pleaded any such further or alternative source 

or cause of the outbreak. But the plaintiffs’ case alone illustrates the relevance of 

that evidence on the issue of causation. Tiger’s denial that it caused the outbreak 

only underscores this.  The same applies to Tiger’s denial that its product caused 

listeriosis or other harm to any class or class member. 

58 Every cause of action pursued against Tiger requires the plaintiffs to prove that it 

was product from Tiger’s Polokwane facility that caused the listeriosis they 

contracted. This is required under the CPA claim, the delictual claim and the 

claim for constitutional damages. They can only succeed in any of their claims to 

declare Tiger liable to all claimants and, later, in their individual claims for 

damages, if Tiger’s product caused that harm. That will depend, as the case is 

now pleaded, on whether or not the epidemiological and other evidence before 

the trial court supports the NICD’s conclusion that Tiger caused the outbreak.   

59 Tiger is entitled to obtain documents that will cast light32 on whether there were 

other facilities with L monocytogenes present and whether there was other 

product contaminated with L monocytogenes. The objectors all miss this simple 

point. They say “the onus is on the plaintiffs to prove that claimants consumed 
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  Gumede and Others v Subel NO and Others 2006 (3) SA 498 (SCA) para 19 
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products from the Polokwane [Tiger] facility and that they contracted listeriosis as 

a result”. That is of course true but beside the point. 

60 But they then say “the status of products not produced at the Polokwane [Tiger] 

facility is irrelevant to whether the plaintiffs can discharge this onus”. That is 

wrong. If there were other contaminated products, and a class member suffered 

harm by consuming those products, not a Tiger product, then the member’s claim 

should fail. Evidence of another contaminated product in the market at the 

relevant times should and probably will mean that the claimants will not discharge 

their onus by merely showing that they consumed Tiger’s product. 

61 The material that was before the NICD when it drew its conclusion that Tiger was 

the source of the outbreak is plainly relevant to the issues in the class action. The 

subpoena therefore properly targets all the material that the NICD itself claims (in 

its reports and elsewhere) was gathered and examined during its outbreak 

investigation. This is the evidence on which the NICD itself relied to justify its 

positive identification of Tiger as the source of the outbreak.  

62 Tiger has explained that it requires this material in order for its experts, 

Professors den Bakker and Noah, to determine whether and to what extent the 

NICD’s outbreak investigation was competent and produced a reliable 

conclusion. The experts have explained that this determination requires the 

Admin
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experts to assess whether the NICD’s data gathering, handling and analysis 

conformed to accepted epidemiological principles and methods.33  

63 Their analysis can only be done if they are provided with a complete record of the 

evidence that the NICD had before it when it reached its conclusion.34 To date, 

the NICD has been selective in what it has provided to Tiger. It has given Tiger 

little more than the test results produced from samples collected in Tiger’s own 

facilities and products, and copies of the NICD’s occasional reports during the 

period September 2017 to September 2018.  

64 The NICD is not entitled to choose what it produces. It is a public body that 

conducted an outbreak investigation and concluded that Tiger was its source. 

That finding is key to the plaintiffs’ claim against Tiger and Tiger is entitled to test 

it35 by having its experts analyse what was before the NICD.  

65 In their heads of argument, the plaintiffs appear to shy away from their pleaded 

case that Tiger was the source of the outbreak.  

66 They say that “if Tiger was not the sole source of the outbreak, that does not 

matter one bit to the pleaded issues.”36 They contend that their pleaded case is 
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  Professor Den Bakker Affidavit p.403 para 13 

34
  Professor Den Bakker Affidavit p.403 para 13 

35
  Gavric v Refugee Status Determination Officer and Others 2019 (1) SA 21 (CC) para 79 

36
  Plaintiffs’ heads of argument para 31 
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not that Tiger is responsible for every case of listeriosis diagnosed during the 

claim period and that they accept a “background level of listeriosis”.37 They assert 

that they are not required to prove that Tiger was responsible for all cases of 

listeriosis during the period or even that it was responsible for most or many of 

the cases. They must simply show that “Tiger Brands was responsible for their 

cases of listeriosis”38. 

67 The plaintiffs are wrong at the level of pleading and are “foisting” their definition of 

what is relevant on Tiger and the court.39 Their particulars of claim say, in no 

uncertain terms, that: 

67.1 the factual findings of the NICD are the factual basis for their claim against 

Tiger;40  and 

67.2 the NICD positively identified Tiger as the source of the listeriosis 

outbreak.41 

68 Relevance is determined with reference to the pleadings,42 not on the basis of a 

case the plaintiffs later argue or claim they meant to pursue or will pursue. This 

should be the end of the matter. 
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  Plaintiffs’ heads of argument para 34 

38
  Plaintiffs’ heads of argument para 35 
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  Swissborough Diamond Mines (Pty) Ltd and others v Government Of The Republic Of South Africa 

and others 1999 (2) SA 279 (T) 310J 

40
  Particulars of claim para 47 

41
  Particulars of claim para 69 
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69 But even if the plaintiffs amend their pleadings, formally unshackle their claims 

from the NICD’s findings against Tiger as the outbreak source, or in some other 

way abandon their reliance on the allegation that Tiger caused the outbreak it 

would still not make the documents that Tiger requires irrelevant. The reason for 

this is that the plaintiffs must prove (whether Tiger is the sole source of the 

outbreak or not) that it was Tiger’s product that, in the case of each and every 

class member, caused them to fall ill with listeriosis. It is plainly relevant to that 

issue whether there were other products that were contaminated with L 

monocytogenes and that may have been consumed by claimants. 

70 Some of the objectors further argue that the class action is concerned only with 

contamination by the ST6 strain of L monocytogenes and that any document that 

is not confined to information about the ST6 strain, is irrelevant.43 

71 This is based on another misreading of the case pleaded against Tiger. It is that:  

71.1 Tiger manufactured “contaminated products”;44 

71.2 The claimants consumed “contaminated products”;45 and 

71.3 “contaminated products” caused claimants to contract listeriosis.46 
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  Helen Suzman Foundation v Judicial Service Commission 2018 (4) SA 1 (CC) para 26; Bosasa 
Operations (Pty) Ltd v Basson 2013 (2) SA 570 (GSJ) para 39 
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  See, for example, Deltamune’s heads of argument para 44.2 
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  Particulars of claim para 44 
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  Particulars of claim para 75 
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72 The plaintiffs define “contaminated products” as “products that were 

contaminated with L monocytogenes”.47  

73 Contamination is therefore linked to L monocytogenes and not to the particular 

strain ST6 of L monocytogenes. Documents that throw light on whether other 

facilities or products were contaminated with L monocytogenes are therefore 

relevant to the issues in the trial.  

The link between relevance and allegations of abuse 

74 Much of the argument by the objectors over relevance is presented as part of 

their charge that Tiger’s subpoenas are an abuse of process. 

75 The plaintiffs for example claim or ask the court to infer, on the basis of their 

(misplaced) argument that the documents are not relevant, that Tiger is on a 

fishing expedition.48 In the NICD’s heads of argument, it claims that the subpoena 

is an abuse of process because “it strays well beyond the issues in the class 

action”.49  

76 If Tiger were casting about in the dark and misusing or abusing the subpoenas as 

part of some or other ulterior purpose, then the court should certainly take that 
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  Particulars of claim para 75 
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  Particulars of claim para 44 
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  Plaintiffs’ heads of argument para 51. 
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  NICD’s heads of argument para 92 
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into account in determining whether the objectors have established a case for 

abuse. But there is no merit to the claims that Tiger’s subpoenas are directed at 

irrelevant evidence. This means there is no basis for the charges of abuse to that 

effect. There is also no other evidence to suggest the subpoenas were issued in 

bad faith or involved any other form of abuse. Those allegations should all be 

rejected. 

77 The plaintiffs agree with Tiger that if the documents it seeks are relevant, then no 

other grounds of objection to any of the subpoenas is valid.50 We now address 

each of the remaining grounds of objection that is raised by each objector. 
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THE NICD 

78 Besides the NICD’s misconceived points about irrelevance, it also challenges its 

subpoena on three other grounds. 

78.1 It contends that the subpoenas pursue an ulterior purpose because they 

were preceded by a PAIA request that was then not carried through to the 

internal appeal mechanisms under PAIA.51 It argues that the information 

sought is “protected by law” because PAIA provides for grounds of 

refusal.52  

78.2 Second, the NICD claims that disclosure is prohibited under section 14 of 

the National Health Act 61 of 2003.53 

78.3 Third, the NICD attacks the subpoena on the basis that it lacks specificity. 

 

Ulterior purpose 

79 The NICD claims that Tiger has an ulterior purpose in issuing a subpoena to the 

NICD: to avoid a PAIA internal appeal.54 It says that the subpoena is a “thinly 
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  NICD’s heads of argument paras 19 to 25 

52
  NICD’s heads of argument paras 59 to 60, and 67 to 69 

53
  NICD’s heads of argument para 61 
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veiled attempt by Tiger to evade Tiger’s legal duty to exhaust a speedy cost-

effective internal remedy and to gain some tactical advantage in the pending 

action proceedings.”55 What tactical (presumably meaning impermissible) 

advantage Tiger pursues, is not stated or explained.  

80 The NICD then argues that an internal appeal should have been brought within 

60 days of 7 May 2018 when the NICD refused Tiger’s PAIA request. It says 

Tiger could and should have done this because “the class action was only 

certified on 3 December 2018 and the action instituted thereafter, in April 2019.”56  

81 But the point is misconceived because the NICD has the chronology wrong. 

82 The PAIA request was submitted on 6 April 2018. Prior to this, two applications 

for certification of a class action for damages arising from the listeriosis outbreak 

were launched. The first was brought on 14 March 2018 by Wendy Phumla 

Mnguni who was represented by LHL Attorneys. This was subsequently 

withdrawn. The second application to certify a class action is the present 

proceedings. It was launched on 29 March 2018 under case number 12835/2018. 

This is the class action that was subsequently certified and is being pursued by 

the plaintiffs. Both these applications, in fact, preceded the PAIA request.  
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83 In terms of section 7(1) of PAIA, the Act does not apply to a request for a record 

from a public body if the request is made for the purpose of criminal or civil 

proceedings, after the commencement of those proceedings, and production or 

access to the record is provided for in any other law. In Mahaeeane, the Supreme 

Court of Appeal held that since a certification application is a necessary precursor 

to a class action, the filing of that application constituted “the commencement of 

the suit of the class action”.57  

84 Tiger was therefore precluded from pursuing the PAIA request after the NICD 

refused to provide it with some of the requested documents on 7 May 2018.  The 

NICD accepts that if the PAIA request was made after the proceedings 

commenced, Tiger would be precluded by section 7 of PAIA from pursuing it.58 

This point and the charges of ulterior purpose against Tiger are therefore ill-

conceived and baseless. 

Protected by law 

85 The NICD also argues that PAIA effectively excuses its refusal to comply with the 

subpoena.59 
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  Mahaeeane and Another v Anglogold Ashanti Ltd 2017 (6) SA 382 (SCA) paras 23 and 24 
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  NICD’s heads of argument para 23, referring to PFE International and Others v Industrial 
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86 But this overlooks the important difference between the right of access to 

information from public bodies outside of a litigation context, on the one hand, 

and the right of access to information in the context of litigation, on the other. 

87 Section 7(1) of PAIA reflects this distinction. It makes it clear that once legal 

proceedings have commenced, PAIA may not be used to secure access to 

documents.  

88 In the context of litigation, it is the fair hearing rights of the litigants and the 

administration of justice that govern the right of access to documents. When 

parties are not engaged in litigation, there are many grounds which Parliament 

has identified in PAIA for refusing a request for access. But once litigation 

commences, the pursuit of truth in those proceedings overrides those grounds 

and renders them inapplicable. This is why section 7 of PAIA stipulates in terms 

that the Act does not apply when proceedings have commenced. Different rules 

then govern access to documents.60 
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National Health Act 

89 Section 14 of the National Health Act requires patient information to be kept 

confidential unless a court order or any law requires disclosure. The NICD says 

that none of these factors exists in this case.61 But it is wrong. 

90 Section 35(1) of the Superior Courts Act gives litigants a right to procure evidence 

for their trials in accordance with the applicable rules of court. This is the law in 

terms of which Tiger issued its subpoena and in terms of which disclosure is 

required under section 14 of the National Health Act. 

Specificity 

91 The NICD challenges the specificity of seven of the requests in the subpoena.62 

These are the requests in paragraphs 1 to 4, 17, 18 and 19. They read as follows: 

“1. All data collected or test results for the period 1 July 2016 to the 

present for detection testing of any Listeria species, including 

Listeria monocytogenes (hereinafter referred to as "Listeria") in 

samples taken or obtained from any of the Defendants' 

manufacturing plants situated at: 

1.1. 22 Main Rd, Clayville Industrial, Olifantsfontein; 

                                                
 
61

  NICD’s heads of argument para 61 

62
  NICD’s heads of argument para 32 
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1.2. 28 21st Street, Industria, Polokwane; 

1.3. 553 Linton Jones Street, South Germiston, 

Germiston; and 

1.4. 583 Moot Street, Daspoort, Pretoria. 

2.  Any and all reports (including microbiological or epidemiological 

reports), memoranda, notes, analyses or correspondence 

(including internal emails or other internal correspondence) 

prepared, compiled or exchanged in relation to any of the data 

collected or test results referred to in paragraph 1 above. 

3. All data collected or test results for the period 1 July 2016 to the 

present, for enumeration testing of Listeria detected in samples 

taken or obtained from any of the plants referred to in 

paragraphs 1.1, 1.2, 1.3 and 1.4 above. 

4. Any and all reports (including microbiological or epidemiological 

reports), memoranda, notes, analyses or correspondence 

(including internal emails or other internal correspondence) 

prepared, compiled or exchanged in relation to any of the data 

collected or test results referred to in paragraph 1 above. 

17. Any and all reports (including microbiological or epidemiological 

reports), memoranda, notes, analyses or correspondence 

(including internal emails or other internal correspondence) 
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relating to the detection of Listeria at any location during the 

period 1 September 2015 to the present. 

18. All reports of Listeriosis during the period 1 September 2015 to 

the present and any documents generated or exchanged in 

relation to such reports, including but not limited to, any 

correspondence exchanged, reports and responses to enquiries 

and/or questionnaires. 

19. All reports of Listeriosis during the period 1 September 2015 to 

the present and any documents generated or exchanged in 

relation to such reports, including but not limited to, any 

correspondence exchanged, reports and responses to enquiries 

and/or questionnaires.” 

92 The requirement of specificity means that a document requested in a subpoena 

must be adequately described to enable it to be properly identified.63  

93 The NICD has had no difficulty identifying the documents requested in these 

paragraphs. It has provided documents in response to paragraphs 1, 2 and 17 to 

19 of the NICD subpoena.64  Paragraphs 3 and 4, in respect of which no 
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  NICD’s heads of argument para 31 

64
  NHLS bundle page 337 - annexure N to Tiger’s answering affidavit which sets out a table of each 

requested document and indicates what had been provided by the NCID in response to the 
subpoena. 
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documents have been produced, cross-refer to paragraph 1 of the NICD 

subpoena.  

94 The NICD has managed to identify the documents sought, and found other 

reasons not to produce these documents. The reasons are that it has no results 

for the two Tiger facilities listed in para 1.1 and 1.4 of the subpoena and that the 

documents referred to in para 17 (that have not been produced) relate to 

confidential third party information.65   

95 The specificity complaint is a red-herring. We have already submitted that the 

documents must be produced despite the fact that they relate to confidential third-

party information.  

96 Tiger does not persist in asking for the documents listed in paragraphs 1.1 and 

1.4 of the NICD subpoena. Tiger accepts, as the NICD states, that the NICD 

conducted no testing at those facilities. 
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  NHLS bundle page 47 – annexure FA2 to NHLS’s founding affidavit which is a letter dated 16 
August 2019 setting out its response to the subpoena. See, in particular paragraphs, 12 and13 of 
the letter. 
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DELTAMUNE AND ASPIRATA 

Introduction 

97 Two commercial laboratories – Deltamune and Aspirata – resist aspects of their 

subpoenas. Both laboratories say that they do not have the facilities to perform 

whole genome sequencing and therefore cannot provide documents that relate to 

sequence type testing, such as testing for the ST6 strain of L monocytogenes. 

This relates to paragraphs 8 to 16 and 18 of the subpoenas on each laboratory.  

98 Tiger does not persist in seeking production of the documents referred to in these 

paragraphs of the subpoenas. They are clearly severable from the rest. There is 

accordingly no difficulty in the subpoena being enforced in part and those 

paragraphs that Tiger no longer seeks to enforce being cancelled.66  

99 The laboratories nevertheless do perform and apparently did perform extensive 

testing during the relevant period for L monocytogenes, for its clients. Yet they 

refuse to disclose those test results on the basis that only ST6 contamination and 

testing is relevant to the class action.67 Evidence of ST6 testing and 

contamination is obviously relevant. But we have already shown that the plaintiffs 

have defined “contaminated products” in the particulars of claim with reference to 

the wider category of L monocytogenes, not with reference to ST6 only. Evidence 
                                                
 
66

  Thint (Pty) Ltd v National Director of Public Prosecutions and Others; Zuma v National Director of 
Public Prosecutions and Others 2009 (1) SA 1 (CC) paras 211 and 212 

67
  See, for example, Deltamune’s heads of argument para 44.2, 51 and 52 
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of L monocytogenes tests and test results are plainly therefore relevant to issues 

in the class action.  

100 Paragraphs 1 to 7 and paragraph 17 of the subpoenas refer to testing for “any 

listeria species (including listeria monocytogenes)”. Given that it is contamination 

by L monocytogenes that is relevant to the class action, Tiger does not persist in 

seeking test results for any listeria species. It therefore will seek to enforce 

paragraphs 1 to 7 and 17 of the laboratories’ subpoenas only in so far as they 

relate to L monocytogenes. 

101 The dispute between Tiger and the laboratories has therefore reduced to the 

question whether they should be compelled to produce the documents in 

paragraphs 1 to 768 and 17 of the subpoenas. They advance numerous grounds 

for not doing so. We address each of them below. 

Confidentiality 

102 Deltamune says that it is bound by confidentiality obligations under the South 

African National Accreditation System’s SANAS 1702569 and in its contracts with 
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  Both Aspirata and Deltamune have provided the documents requested under paragraph 5 of the 
subpoena. We therefore do not address this further in these heads of argument. 

69
  Deltamune’s Heads of Argument paras 14 to 18 
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its customers.70 Aspirata however accepts it may not refuse disclosure on this 

basis.71  

103 On the issue of confidentiality, just like the obligation on the NICD under the 

National Health Act, the confidentiality obligations placed on laboratories under 

SANAS 17025 has an in-built exception for disclosure “required by law”. Item 

4.2.2 of the standard says (in relevant part) that “when a laboratory is required by 

law ... to release confidential information, the customer or individual concerned 

shall, unless prohibited by law, be notified of the information provided”.72 

Disclosure pursuant to a subpoena issued under section 35(1) of the Superior 

Courts Act is “disclosure required by law”.  

104 In so far as Deltamune relies on contractual confidentiality provisions, the 

Constitutional Court has already held that the infringement of the right to privacy 

brought about as a result of a court process designed to arrive at the truth is a 

reasonable and justifiable limitation of that right. In a litigation context, the 

contractual commitments of confidentiality are outweighed by the public interest 

in the proper administration of justice.73 
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  Deltamune’s Heads of Argument paras 19 and 20 
71

  Aspirata’s heads of argument para 79 

72
  Deltamune bundle page 130 

73
  Bernstein and others v Bester and others NNO 1996 (2) SA 751 (CC) paras 52 and 90; Gumede v 

Subel NO and Others 2006 (3) SA 498 (SCA) para 19 [ 
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Litigation privilege 

105 Deltamune also claims that it cannot provide the requested documents because 

they are covered by their customer’s litigation privilege. Deltamune accepts that 

any such privilege belongs to its customers.74 Yet not a single Deltamune 

customer has claimed the privilege.  

106 This is readily apparent from Deltamune’s own summary of its customers’ 

responses when it wrote to them and informed them about the subpoenas. 

Deltamune’s customers clearly objected to Deltamune disclosing these 

documents. But they did so on other grounds – namely the confidentiality clauses 

in their contracts with Deltamune; they invoked SANAS 17025; they said that 

Tiger was their competitor and would gain an unfair commercial advantage if it 

saw the documents; and they claimed that the documents were irrelevant to the 

class action.75 But no client has asserted litigation privilege. 

107 The two customers who have joined these proceedings – Federated Meats and 

Famous Brands – make no mention of litigation privilege. Nor do the two industry 

bodies, the Association of Meat Importers and Exporters (AMIE) and the Red 

Meat Industry Forum (RMIF) who represent many customers of the laboratories. 
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  Deltamune’s heads of argument para 27.4 

75
  Deltamune’s heads of argument para 21 
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108 There is therefore no factual basis on which Deltamune or any of client may 

assert litigation privilege in these proceedings. It is Deltamune’s construct but it is 

not Deltamune’s privilege. It provides Deltamune with no basis for refusing to 

disclose any of the subpoenaed documents. 

Public interest privilege 

109 Deltamune further claims the documents are covered by a public interest 

privilege.76  

110 The plaintiffs have addressed this basis of objection in their heads of argument. 

Tiger associates itself with those submissions. The nub of their response to this 

objection relies on the Supreme Court of Appeal’s decision in Bridon.  It is that a 

court would be reluctant to uphold a claim of public interest privilege when it is not 

invoked by the organ of state whose interests are alleged to be affected by the 

disclosure of the information, but by a third party.77  

111 Deltamune invokes this on the part of the NICD, but the NICD itself does not 

invoke the privilege. As in the case of litigation privilege, Deltamune is the wrong 

party to invoke the privilege. It therefore cannot resist production on the basis of a 

privilege that is not its own.  
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  Detamune’s heads of argument para 30 
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  Bridon International GMBH v International Trade Administration Commission and others 2013 (3) 
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Confidentiality regime 

112 In the alternative to setting aside the subpoena, Deltamune (together with some 

of the other objectors78) submits that if production is required, it should be 

pursuant to a confidentiality regime.79 Tiger does not object in principle to these 

regimes, provided any such regime does not hamper its ability to prepare or 

present its defence at trial.  

113 There is one key respect in which Tiger envisages that such a regime will 

materially and adversely affect its ability to present its defence at trial. It flows 

from the relevance of the subpoenaed documents to that defence. 

114 One of the reasons for seeking the subpoenaed documents is their relevance to 

the question of causation. If the documents are produced and they disclose other 

facilities or products were contaminated with L monocytogenes, then it is 

important for Tiger to be able to identify the facility or product. This information 

may well be critical to Tiger’s defence and allow it to challenge evidence by a 

class member that his or her was caused by Tiger’s products. The identification of 

the contaminated facility or product is therefore essential to the presentation of 

Tiger’s defence in the trial.  
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  Federated Meats and its six co-applicants and the RMIF and AMIE 
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115 As Tiger understands the confidentiality regime that Deltamune has proposed, it 

would preclude the facility or product from being identified in the trial. Such a 

regime may probably will impede Tiger’s rights to a fair hearing and, more 

generally, with the pursuit of the truth in the litigation. It therefore does not 

present a viable alternative option. 

Evidence available from the NICD 

116 Aspirata makes common cause with many of the arguments that Deltamune 

advances. Its only additional point is that Tiger should be precluded from 

obtaining the information from Aspirata because it may obtain the information it 

has requested from the NICD. 

117 Aspirata contends that Tiger has admitted that the relevant regulatory bodies or 

the plaintiffs are the “proper” source of the information it requires and that Tiger 

therefore cannot use its subpoenas to “subvert the court process” available to it 

by compelling compliance by these parties.80 

118 But this is wrong, on three levels.  

118.1 First, Tiger has never admitted that the regulatory bodies and plaintiffs are 

the “proper” entitles from which to obtain the subpoenaed documents. On 

the contrary, it has consistently maintained that it is entitled as a matter of 
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law to procure relevant evidence from the persons who are likely to have in 

their possession or under their control relevant documents.81 This court has 

already held in Mvelaphanda that a party is entitled to pursue relevant 

documents from any person who has them in its possession or under its 

control and therefore a litigant may not be instructed on how to procure its 

evidence for trial.82 

118.2 Second, Tiger has not subverted the court process in any way. It is 

presently pursuing compliance with its subpoenas against all those who 

refuse to produce documents relevant to the class action. 

118.3 Third, Tiger cannot in fact obtain the same information from the regulatory 

bodies or from the plaintiffs. The documents requested in paragraphs 1 to 7 

and 17 of the Aspirata subpoena cover requests that Aspirata received for 

listeria83 testing. The results of those tests cover the period 1 July 2016 to 

the present, and its own reports and other documents relating to that 

testing. But not all this information has been provided to the NICD. Where 

some of the information may have been provided, it was not for the full 

period requested.84  Aspirata says expressly that it did not respond to a 

                                                
 
81

  Tiger’s Replying Affidavit to Aspirata’s Answering Affidavit pg 35 para 21.2 
82

  Mvelaphanda Holdings (Pty) Ltd and Another v JS and Others 2016 (2) SA 266 (GJ) para 49 

83
  Given that Tiger no longer pursues testing information in relation to all listeria species and only in 

relation to L monocytogenes, this must be read to relate only to L monocytogenes testing. 

84
  Deltamune Replying Affidavit pg 723 para 10.2; RMIF and AMIE Answering Affidavit pg 171 para 

42 and pg 169 para 34 
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letter from the Department of Health in November 2017 requesting 

notification of positive listeria results.85 

119 Aspirata therefore cannot refuse to provide these documents on the basis that 

other bodies have them. The argument is bad in law and has no basis in fact.  

THE CUSTOMERS 

120 Famous Brands Management Company (Pty) Ltd is a customer of Deltamune 

and Aspirata. Federated Meats (Pty) Ltd and six other companies, who have 

applied to set aside the subpoenas against them, are also customers of the 

laboratories and are members of the AMIE. AMIE is a member of the RMIF.  

121 All these entities object to producing the documents sought in the subpoenas 

issued to them. Although separate sets of heads of argument have been filed for 

Federated Meats and its six co-meat suppliers, on the one hand, and for AMIE 

and RMIF, on the other, they overlap considerably. 

122 These customers of the laboratories object to producing the documents that have 

been subpoenaed on the same grounds as the laboratories resist production. We 

therefore do not repeat our arguments above save to emphasise that the principal 

ground of objection relates to relevance and is underpinned by the objectors’ 

fundamental misunderstanding of the issues in the class action. 
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  Aspirata Answering affidavit pg 272 para 35.4 
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123 For example, Famous Brands resists production on the basis that “it is not 

relevant to the class action whether consumers were harmed by any other 

manufacturer’s product”.86 But it certainly does matter. If there were other 

products in the market that were contaminated with L monocytogenes and 

consumed by the claimants then Tiger was not the sole source of the outbreak 

and Tiger’s product may not have caused the claimants to contract listeriosis.  

124 Federated Meats mounts a challenge to the subpoenas on the basis that 

disclosure of the information may cause considerable harm to meat suppliers 

because their brands may be tarnished if they are associated with the listeriosis 

outbreak. Commercial prejudice has never been a ground for not producing 

relevant documents sought under subpoena.87 Relevance has already been 

addressed on the basis that the plaintiffs’ claims rely on contamination by L 

monocytogenes. For this reason, Tiger does not persist in seeking documents 

related to testing of any other listeria species. 
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  Famous Brands’ heads of argument para 45 

87
  Federated Meats heads of argument para 79 
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SABS 

Introduction 

125 SABS Commercial SOC Ltd is the commercial division and a subsidiary of the 

South African Bureau of Standards which exists in terms of the Standards Act, No 

8 of 2008 (SABS).  SABS is involved in the testing of products and, apart from 

being a state-owned entity, is an accredited laboratory just as Deltamune and 

Aspirata are.  Our submissions relating to these laboratories apply equally to the 

SABS’s objections.  However, unlike Aspirata and Deltamune, SABS does not 

say that it cannot and has not performed whole genome sequencing and for that 

reason cannot provide documents requested in paragraphs 8 to 16 and 18 of its 

subpoena.   

126 The grounds advanced by SABS are similar to those advanced by the other 

objecting parties and we do not repeat our contentions, except to point out that 

SABS also argues the documents are irrelevant merely because Tiger does not 

positively plead that there was another source of the outbreak.   

127 The SABS adopts the view88 that because Tiger has pleaded a bare denial to the 

allegations in the particulars of claim,89 and the plaintiffs hold the onus on these 

issues, Tiger is precluded from leading evidence on these issues in the class 
                                                
 
88

  SABS heads of argument paras 3.32 to 3.38 

89
  That products emanating from Tiger’s Polokwane facility was the cause of the outbreak and the 

tents of the NICD’s reports 
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action.  This contention is wrong.  Tiger is not precluded from introducing or 

testing evidence because it has merely denied the allegations of the plaintiffs. It 

will be entitled to lead evidence of its own and to cross-examine the plaintiffs’ 

witnesses to support its denial.90 

128 SABS makes two additional points: it complains about the timing of the 

subpoena91 and says the documents required lack specificity.92 

Timing of the Subpoena 

129 The SABS say that because the subpoena was served on it before Tiger 

delivered its plea, and since the SABS was required to deliver the documents as 

soon as reasonable possible, “the Court must necessarily find that the issuing of 

the subpoena amounts to an abuse of Rule 38 and must without any further 

inquiry set aside the subpoena because at that time, there was only the plaintiffs 

uncontested version”93. 

130 There is no substance to this point.  Rule 38(b) creates a mechanism for the 

production of documents. It says nothing about “the timing” of a subpoena. The 

amendment to Rule 38 followed the Constitutional Court decision in PFE 

International and makes allowance for the request for documents under a 

                                                
 
90

  N Goodwin Design (Pty) Ltd v Moscak 1992 (1) SA 154 (C) 162G – 163I 

91
  SABS heads of argument para 3.25 to 3.27 

92
  SABS heads of argument para 3.53 to 3.65 

93
  SABS heads of argument para 3.27 
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subpoena duces tecum after the commencement of proceedings, to remove the 

absurdity in having PAIA and Rule 38 apply to the same proceedings, at different 

stages.94 

131 For the same reason, the SABS contention that “the second applicant does not 

have any knowledge of the facts alleged in the respondents’ plea to be able to 

testify on its behalf at the trial and cannot be of any assistance to the Court and 

cannot be considered to be a competent witness”, is unsustainable.  Tiger needs 

the documents, at this stage, and may or may not need anyone to testify about 

them. 

Specificity 

132 The SABS contends that no request for a document in the subpoena is properly 

specified.  It deals at length with the definition of “specify”.95   

133 However, the SABS accepted that the documents requested were sufficiently 

described.  Immediately upon receipt of the subpoena, the SABS stated that it 

was "in the process of collating the said documents" and that unless it could 

"claim privilege on the said documents, it is obliged to lodge the documents with 

                                                
 
94

  PFE International and Others v Industrial Development Corporation of South Africa Ltd 2013 (1) 
(SA) 1 (CC) paras 29 to 31 

95
  SABS heads of argument para 3.17 to 3.20 
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the Registrar of the High Court".96  The SABS was plainly therefore able to 

identify the documents requested in the subpoena.  

134 In its replying affidavit, the SABS says the following:97 

“3.3 The correct position is that: 

3.3.1  I had not yet obtained independent legal advice from the 

SABS legal representatives when I wrote the e-mail of 5 July 

2019. 

3.3.2  As of 5 July 2019, I was under the erroneous impression that 

the only basis on which the SABS could refuse to produce 

the documents in issue was if the documents were 

privileged. 

3.3.3  As it is apparent from my founding affidavit, the applicants 

do not only rely on privilege to seek the setting aside of the 

subpoena. 

3.3.4 In my e-mail of 5 July 20 I 9, I did not at all rely on the fact 

that the items requested in the subpoena were irrelevant to 

                                                
 
96

  SABS founding affidavit pg 132 

97
  SABS replying affidavit pg 420 
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the issues in dispute in the action proceedings. The 

applicants were advised of this ground after my e-mail of 5 

July 2019. 

3.3.5 The SABS did not change its position for the reasons 

advanced by Tiger. The SABS was advised to bring this 

application by its legal representatives. 

3.3.6 The mere fact that the SABS decided to bring this 

application does not on its own constitute a basis to dismiss 

this application or a basis to draw a negative inference 

against it.” 

135 The SABS does not even in its reply say that it was unable to identify the 

documents requested. It goes without saying that the SABS does not need its 

legal representatives to tell it whether a document is identifiable or not.  This is a 

factual question. 

136 It is therefore clear that inadequate specificity is not the reason why the SABS 

has refused to produce the document requested.  Its complaint on this basis is 

also baseless.  
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CONCLUSIONS 

137 Tiger seeks the production of documents relevant to the issues in the class 

action. The principal ground on which the objectors refuse to comply with their 

subpoenas is that the documents are not relevant. This has been shown to be 

based on a misreading of the pleadings and a misconception of the plaintiffs’ 

case and claims. 

138 None of the other grounds of objection is sustainable. 

139 Tiger therefore asks for orders under each of the applications, as follows. 

PRAYERS 

Tiger’s application 

140 Tiger asks for the following orders against Deltamune: 

140.1 Deltamune must forthwith comply with the Deltamune subpoena subject to 

the following: 

140.1.1 Deltamune need not provide the items specified in paragraphs 8 

to 16 and paragraph 18. 
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140.1.2 All requests in the Deltamune subpoena related to testing for 

“any listeria species” are confined to requests for testing of “L 

monocytogenes”. 

140.2 Deltamune must pay Tiger’s costs, including the costs of two counsel, 

jointly and severally with Aspirata and Famous Brands. 

141 Tiger asks for the following orders against Aspirata: 

141.1 Aspirata must forthwith comply with the Aspirata subpoena subject to the 

following: 

141.1.1 Aspirata need not provide the items specified in paragraphs 8 to 

16 and paragraph 18. 

141.1.2 All requests in the Deltamune subpoena related to testing for 

“any listeria species” are confined to requests for testing of “L 

monocytogenes”. 

141.2 Aspirata must pay Tiger’s costs, including the costs of two counsel, jointly 

and severally with Deltamune and Famous Brands. 

141.3 Aspirata’s counter-application is dismissed with costs, including the costs of 

two counsel. 

142 Tiger asks for an order that Famous Brands pay Tiger’s costs, including the costs 

of two counsel, jointly and severally with Deltamune and Aspirata. 
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143 Tiger asks that as between it and the plaintiffs, an order be made that each party 

pay its own costs. 

The NICD’s application 

144 Tiger asks for the following orders against the NHLS: 

144.1 The NICD is not required to provide the items specified in paragraph 1.1 

and paragraph 1.4 of the NICD subpoena. 

144.2 All requests in the NICD subpoena related to testing for “any listeria 

species” are confined to requests for testing of “L monocytogenes”. 

144.3 The NHLS application is dismissed. 

144.4 The NHLS must pay Tiger’s costs, including the costs of two counsel.  

Deltamune’s application 

145 Tiger asks for the following orders: 

145.1 The Deltamune application is dismissed. 

145.2 Deltamune, AMIE, RMIF and Famous Brands must jointly and severally pay 

Tiger’s costs, including the costs of two counsel. 
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Federated Meats’ application 

146 Tiger asks for the following orders: 

146.1 All requests in the subpoenas related to testing for “any listeria species” are 

confined to requests for testing of “L monocytogenes”. 

146.2 The application brought by Federated Meats and its six co-applicants is 

dismissed. 

146.3 Federated Meats and its six co-applicants must jointly and severally pay 

Tiger’s costs, including the costs of two counsel. 

SABS’s application 

147 Tiger asks for the following orders: 

147.1 All requests in the SABS subpoena related to testing for “any listeria 

species” are confined to requests for testing of “L monocytogenes”. 

147.2 The SABS application be dismissed with costs, including the costs of two 

counsel. 
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