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1 INTRODUCTION  

1.1 The applicants seek an order in the following terms1: 

1.1.1 That the subpoena duces tecum issued against the applicants at the 

respondents’ instance be set aside. 

1.1.2 That the costs of this application be paid by the respondents, jointly 

and severally, the one paying the other to be absolved. 

1.2 The application is opposed by the respondents on various grounds set out in 

their answering affidavit2. The basis on which the respondents oppose the 

application does not justify the dismissal of the relief which the applicants 

seek. 

2 THE CONTEXT 

2.1 The subpoena which is sought to be set aside was issued in the context of 

action proceedings in which the plaintiffs claim relief against the 

respondents. 

 

1 Pages 1 and 2. 

2 Page 181. 
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2.2 The applicants herein are not parties in the action proceedings and it is for 

this reason that the subpoena was issued against them. 

2.3 In the action proceedings3, the plaintiffs seek an order declaring that: 

2.3.1 during the period 23 October 2016 to 4 March 2018, the respondents 

produced, marketed and manufactured ready-to-eat meat products 

contaminated with L. monocytogenes; 

2.3.2 the respondents are strictly liable to the class members consisting of 

the plaintiffs for harm resulting from the respondents’ production and 

distribution of contaminated ready-to-eat meat products in terms of 

section 61 of the Consumer Protection Act, 2008; 

2.3.3 the respondents are jointly and severally liable to each of the class 

members of the plaintiffs for provable harm suffered as a result of the 

consumption of contaminated processed meat products produced, 

manufactured and packaged by the respondents. 

2.4 The plaintiffs also seek constitutional or exemplary or punitive damages4 

against the respondents. For purposes of this claim, the plaintiffs allege that 

 

3 Page 26. 
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the respondents’ conduct complained of in their particulars of claim 

“violated the Constitutional rights of class members, which the Defendants 

were under a Constitutional duty to respect and observe5.”  

2.5 The allegations contained in paragraph 1206 of the plaintiffs’ particulars of 

claim show that the plaintiffs have the necessary evidence to prove their 

claim and that the respondents should have invoked the discovery 

procedure to obtain such evidence not only because this procedure is 

available to them but because the evidence which they are called upon to 

meet at the trial is clearly in the plaintiff’s possession.  

2.6 In addition, the respondents ought to have waited for the discovery process 

to be concluded before issuing the subpoena because it is only thereafter 

that they would have been in a position to know the nature and extent of the 

evidence which they are called upon to meet at the trial and then be able to 

properly specify the documents or things to seeks from third parties. 

2.7 For purposes of their claim against the respondents: 

 

4 A reference to constitutional damages herein is a reference to both constitutional, exemplary and 

punitive damages. 

5 Paragraph 127 of the particulars of claim on page 80. 

6 Pages 78 to 79. 
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2.7.1 the plaintiffs do not rely on test reports conducted by the SABS nor do 

they allege that the SABS has wronged them or that products tested 

and approved for human consumption by the SABS caused the harm 

complained of; 

2.7.2 the plaintiffs rely on averments and reports made by the National 

Institute for Communicable Diseases (“the NICD”) and not on any 

averments or reports made by the first applicant or by the SABS. It is 

not even suggested that the NICD relied on test reports generated by 

the SABS or that the NICD ignored evidence held by the SABS which 

is not relevant to the issues in dispute in the action proceedings. 

2.8 The plaintiffs’ particulars of claim further show that the plaintiffs rely and 

have in their possession reports evidencing, amongst others, the following: 

2.8.1 the number of laboratory-confirmed listeriosis cases; 

2.8.2 the number of people infected by listeriosis; 

2.8.3 the regions within the Republic in which laboratory-confirmed 

listeriosis cases were reported; 

2.8.4 the number of people whose deaths were caused by listeriosis; 
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2.8.5 that the respondents manufactured, marketed and distributed ready-to-

eat meat products contaminated with the L. monocytogenes bacteria 

which products were consumed by people who fall within the 

plaintiffs’ classes.  

2.9 All of the above must necessarily be contained in reports or documents 

which the plaintiffs must necessarily have. It is for this reason that the 

respondents’ subpoena would have been properly formulated if they had 

waited for the discovery process to unfold. Instead, the respondents 

delivered their subpoena even before the delivered their plea. 

2.10 The plaintiffs further allege that people who consumed the respondents’ 

contaminated products contracted listeriosis and they and members of their 

classes suffered harm as a result of such consumption. This means that they 

have evidence to prove this because they would not have made these 

allegations without the evidence to prove them. 

2.11 In paragraph 96 of their particulars of claim, the plaintiffs say that the 

respondents “produced and distributed ready-to-eat processed meat 

products that they knew, or reasonably should have known, were inherently 

susceptible to contamination by L. monocytogenes.” On the basis of this 

allegation, it is clear that the plaintiffs do not rely on ready-to-eat meat 

products produced and distributed by producers other than the respondents. 

This being the case, unless the respondents’ case is that the people 
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concerned contracted listeriosis from consuming food products produced 

by others and that such other products were tested by the SABS, there is no 

basis to harass the applicants with a subpoena on its wide terms. 

2.12 In their defence7 to the action proceedings, the respondents, amongst 

others, say that: 

2.12.1 the NICD issued the reports referred to in the plaintiffs’ particulars of 

claim; 

2.12.2 on 24 April 2018, the first respondent reported that: 

“On 24 April, Tiger Brands received independent laboratory tests 

which confirm the presence of LST6 in samples of finished ready-to-

eat processed meat products from its Polokwane Enterprise Foods 

manufacturing facility. This follows a previous announcement that the 

presence of the ST6 strain in a batch of previously tested products 

could not be confirmed, and that the relevant samples had been sent 

to an external laboratory for testing. The results pertain to the 

detection of listeria in samples of product found on the 14th of 

February.” (Own emphasis). 

 

7 In their plea on page 85. 
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2.12.3 the third respondent marketed the products of the Polokwane Facility 

on the basis that they were safe8 and ready to eat without further 

heating or cooking, provided they were stored and used according to 

their use and storage requirements; 

2.12.4 the production, packaging, distribution and sale of the ready-to-eat 

meat products were in compliance with the prescribed rules and 

standards listed in paragraph 58.29 of their plea; 

2.12.5 the third respondent took all reasonable steps to ensure that the ready-

to-eat meat products of the Polokwane Facility were acceptable in 

accordance with the prescribed standards, which steps are listed in 

paragraphs 58.5 to 58.2510; 

 

8 The respondents must necessarily have evidence to prove that their products were safe and if that 

evidence is contained in test reports produced by the SABS, they certainly would have specified it in 

their subpoena – but in that event, they would not have needed to issue a subpoena because they would 

have the report in their possession.  

9 Page 99. 

10 Pages 100 to 102. If the respondents have indeed acted in the manner required of them in terms of the 

prescribed standards, they must necessarily have the evidence which they say they need to fight the 

claim for constitutional damages and their suggestion that the SABS must somehow be in possession of 

the evidence which they need must then be rejected.  
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2.12.6 the product samples collected from the respondents’ Germiston 

Facility on or about 24 January 2018 tested negative for L. 

monocytogenes.; 

2.12.7 on 4 March 2018, the Minister of Health issued a press statement to 

the effect that the source of the listeria outbreak was the respondents’ 

Polokwane Facility11 and that thereafter, the third respondent 

“immediately suspended all emulsion production at the Polokwane 

Facility and all production at the Germiston Facility and recalled all 

cold meats and frozen products”; 

2.12.8 8 March 2018 was the first date on which the respondents “were 

advised that any of their swabs had tested positive for ST6”. 

2.13 It is important to note that the respondents say, in paragraph 58.25 of their 

plea, that the third respondent “engaged duly accredited independent 

laboratories to test samples for the presence and enumeration of various 

pathogens including L. monocytogenes” and do not say that they engaged 

the SABS in these testing efforts. The respondents must have in their 

possession the relevant test reports and do not need the test reports of other 

 

11 It is again not suggested that the Minister relied on test reports generated by the SABS or that the 

Minister compared whatever reports he relied upon with those generated by the SABS. 
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producers without even implying that the disease was contracted from 

consuming the products of others. 

2.14 The respondents do not in their plea seek to rely on tests conducted on the 

products of others nor do they slightly allege that the SABS is in possession 

of reports or documents which are relevant to any of the issues in dispute in 

the action proceedings. They simply assume, without any factual basis, that 

the SABS is in possession of such evidence.  

2.15 In Beinash v Wixley 1997 (3) SA 721 (SCA) the subpoena in issue was 

found to be bad in law because, amongst others, there was not the slightest 

basis “to support the belief that any of those documents exist at all or that, 

if they do, they can be of any assistance in the determination of any 

relevant issue which might impact on the relief sought in the main 

proceedings.”   

2.16 Of importance, the respondents do not in their plea allege that the source of 

the listeria outbreak was other ready-to-eat meat products processing 

facilities than their own facilities. If they were to suggest that, which they 

do not in their plea, such an allegation would have had to be based on 

evidence which they would have had in their possession to prove such an 

allegation and they would still not need to issue a subpoena against the 

applicants. 
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2.17 In the light of the above, the respondents do not require test reports of other 

producers and communication between the applicants and “any other 

person” producers in order to destroy the plaintiffs’ case. 

2.18 In any event, the first applicant’s testing methods, protocols and the reports 

issued by it in respect of tests conducted in respect of other producers’ 

products are irrelevant for purposes of the dispute in the action 

proceedings. 

3 THE BASIS OF SETTING ASIDE THE SUBPOENA 

3.1 The respondents served the subpoena against the applicants on 24 June 

2019. On that date, the applicants could not even have known as to what 

issue were in dispute between the respondents and the plaintiffs because the 

respondents had not even delivered their plea12. 

3.2 It is not the applicants’ case that the respondents are not in law entitled to 

issue a subpoena against them. Their case is that, in the circumstances of 

this case, the issuing of the subpoena against them amounts to an abuse of 

the Court process and it is a fishing expedition which the Court must set 

aside. This is more so because the subpoena requires the second applicant 

 

12 The respondents’ plea was only signed on 8 August 2019 and served thereafter – see page 109. 
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to testify on behalf of the respondents in their defence against the plaintiffs’ 

claims in respect of issues which he knows nothing about. 

3.3 The subpoena requires the applicants to produce a long list of unspecified 

and unidentifiable documents, data, books, reports, communications, 

procedures, manuals etc. described in generic, vague and in the widest 

terms possible as follows: “All requests received”; “All data obtained and 

test results”; “All written books”; “Any and all reports”; “All requests”; 

“Any and all correspondence, and other written communication (Including 

emails, SMS texts and memoranda)” etc. This kind of wording and 

language knows no boundaries – it goes everywhere without any limitation 

and it is an example of how a subpoena should not be written.   

3.4 The respondents’ plea does not justify the issuing of the subpoena against 

the applicants. It is impossible to determine from the plea as to exactly 

what documents the subpoena is intended to elicit from the applicants 

which are relevant to the issues in dispute in the action proceedings.  

3.5 What is clear from the subpoena is that the respondents want production of 

documents, correspondence, reports, data, notes, etc. which are not related 

to the testing of their own products. This is bad in law because the action 

proceedings are concerned with the contamination of the respondents’ 

ready-to-eat products and not the products of other parties. If the 

respondents want a sample of test reports for purposes of comparing their 
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own conduct with that of other during the claim period, they must first lay a 

basis for such comparison in their plea as that would enable them to focus 

their subpoena on an appropriate sample of test reports. But there is even a 

better solution to this problem – the respondents must wait for the plaintiffs 

to discover the reports on the basis of which they seek to suggest that the 

respondents way outside the acceptable standards or that they acted badly 

as compared to other producers, if that is their case.  

3.6 The test reports of others and communication with others would have been 

relevant to the issues in dispute if the respondents’ case was that the 

victims contracted the disease from consuming the ready-to-eat products 

produced by others. But that is not their case. In that event, they would 

have identified the producer of the products which they say were 

contaminated and it would have been easy for them to identify the relevant 

test reports and communication with reference to the relevant producers 

and probably this application, at least in its current format, would not have 

become necessary.  

3.7 The respondents’ suggestion that they cannot possibly know whose 

communication and whose test reports they should have asked for proves 

the fact that the subpoena was not intended to have any limitation and 

boundaries, it was intended to reach everybody and everywhere regardless 

of the relevance of what is sought to be solicited from everybody and 

everywhere – which is not how a subpoena should be.  
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3.8 The manner in which the subpoena is framed proves that the respondents 

are on a fishing expedition and this is also confirmed by some of their 

contentions in their answering affidavit. The subpoena requires the 

applicants to go through thousands of the first applicant’s records located in 

its testing laboratories looking for “All requests received”; “All data 

obtained and test results”; “All written books, manuals, guides, procedures 

... instructions … protocols used during the period 1 July 2016 to the 

present …”; “Any and all reports, memoranda, notes, analyses or 

correspondence …” etc. and then alone and by themselves determine what 

is relevant to the issues in dispute in the action proceedings and then bring 

the same to Court. It would be impossible for the applicants to conduct this 

exercise and fish out what is relevant to the issues in dispute in the action 

proceedings.  

3.9 The action proceedings and the relief which the plaintiffs seek is limited to 

the respondents’ ready-to-eat products produced, marketed and distributed 

by the respondents during the period 23 October 2016 to 4 March 201813. 

Despite the action proceedings and the relief sought based and limited to 

products processed during this period, the respondents require production 

of a long list of unidentifiable documents and data for the period “1 July 

 

13 See also the order granted by this Court on 3 December 2018 which also limit the class action to the 

consumption of “contaminated food products originating, or having passed through, the Enterprise 
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2016 to present”, without any adequate specificity and in overbroad terms. 

The net effect being that the respondents are in fact seeking disclosure of 

documents:  

3.9.1 for the period preceding 23 October 2016, the beginning of the claim 

period when in fact products produced and consumed before that date 

are irrelevant (even for comparative purposes); 

3.9.2 for the period post 4 March 2018, which is the last date of the claim 

period and it is irrelevant (even for comparative purposes). 

3.10 If the respondents want to compare their conduct with that of others or to 

determine how the disease might have spread and the period before 23 

October 2016 and after 4 March 2018 is relevant for that purpose, they 

should have said so in their plea. 

3.11 The class action is not only confined to the stipulated period (being the 

period 23 October 2016 to 3 September 2018) it is also limited to “food 

products originating from, or having passed through, the Enterprise meat 

processing facility at Polokwane.” 

 

meat processing facility at Polokwane over the period 23 October 2016 to 3 September 2018” on page 

124. 
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3.12 The reference to “any person” in the subpoena is a reference to people 

other than the respondents. The first applicant does not have the permission 

of such persons to disclose their “requests”, “data”, “reports”, 

“communication”, etc. for purposes of the action proceedings. Some of 

such other persons have in fact objected to the production of documents 

which relate to them.  

3.13 Furthermore, the respondents also request production of “All retained 

samples or plates of any “Sequence Type 6 or ST6.” The applicants do not 

know what this relates to. The request also presumes that the SABS retains 

what is being requested from it. Even if it did, the subpoena does not 

identify which retained samples are actually relevant to the issues in 

dispute in the action proceedings, more so when regard is had to the fact 

that some of such products may have been marketed elsewhere in other 

African countries.  

3.14 In the premises, the subpoena ought to be set aside for the following 

reasons14: 

3.14.1 it is impossible to identify and produce the exact information, things 

and documents which are required and which are relevant to the issues 

in dispute in the action proceedings; 
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3.14.2 the respondents do not in their plea seek to rely on any reports 

produced by the SABS; 

3.14.3 the requested information, documents or things must be irrelevant to 

the issues in dispute in the action proceedings because they do not 

relate to any “food products originating from, or having passed 

through, the Enterprise meat processing facility at Polokwane”; 

3.14.4 the information, documents or things requested relate to tests 

conducted on third parties’ products which are irrelevant for purposes 

of the action proceedings; 

3.14.5 some of the third parties to which they requested information and 

documents relate have objected to the production of their documents; 

3.14.6 the respondents have not identified the specific communication 

between the SABS and others which they want to be produced. It 

cannot be that every single e-mail, letter, memo, text message and the 

like is relevant to the issues in dispute in the action proceedings; 

3.14.7 the time period over which the applicants are required to produce 

documents and the like would require the applicants to spend 

 

14 Page 18. 
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hundreds of hours going through the correspondence of many officials 

and the test reports of many producers looking for that which they 

must decide if it is relevant to the issues in dispute in the action 

proceedings. There is no legal basis to impose this type of an onerous 

obligation upon the applicants;  

3.14.8 the second applicant does not have any knowledge of the facts alleged 

in the respondents’ plea to be able to testify on its behalf at the trial 

and cannot be of any assistance to the Court and cannot be considered 

to be a competent witness15; 

3.14.9 the production of “All requests received”; “All data obtained and test 

results”; “Any and all reports, memoranda, notes, analyses or 

correspondence” is going to inadvertently result in the disclosure of 

confidential and commercially sensitive information of the SABS 

such16 as testing methods; testing procedures, pricing and 

correspondence between the SABS and its clients and between the 

SABS and the National Regulator For Compulsory Specifications 

without any basis to suggest that they are relevant to the issues in 

dispute in the action proceedings.  

 

15 Paragraph 3.12.6 of the founding affidavit on page 19. 

16 Page 22. 
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3.15 The SABS is going to be prejudiced if its confidential and commercially 

sensitive information is disclosed into the public domain. The SABS’ 

testing procedures and pricing information is confidential and it is not in 

the public domain. Such information is not only valuable to the SABS but 

also to its competitors who would benefit from it and would use it to 

compete against the SABS. 

3.16 Section 35 of the Superior Courts Act 10 of 2013 provides that a party to 

proceedings in this Court may procure the attendance of  witness or 

production of any document in the manner provided for in the rules of this 

Court. 

3.17 Rule 38(1)(a)(iii) provides for the procurement of evidence by issuing a 

subpoena duces tecum. But the subrule itself contains a built-it limitation. It 

requires, in peremptory language, that the “subpoena shall specify such 

document or thing.” 

3.18 The word “specify” ordinarily means17 to “identify clearly and definitely.” 

The word “clearly” means18 “obviously, without doubt.” The word 

“definitely” has the same meaning. It is therefore “clear” what a subpoena 

 

17 See Concise Oxford English Dictionary. 

18 See Concise Oxford English Dictionary. 
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must tell the recipient. It must identify without any doubt the documents 

which are required to be produced by the recipient. 

3.19 Section 36(4) of the same Act provides that no person “is bound to produce 

any document or thing not specified or otherwise sufficiently described in 

the subpoena unless he or she actually has it in court.” 

3.20 In this case, the applicants cannot with certainty identify what documents 

are relevant to the action proceedings and which they are required to bring 

to Court. For this reason alone, the subpoena falls to be set aside as prayed 

for by the applicants. 

3.21 In considering whether the subpoena should be set aside as prayed for by 

the applicants, the Court must have regard to the following: 

3.21.1 the possible relevance of the documents which are sought to be 

produced; 

3.21.2 the purpose for which the documents are purportedly sought by the 

respondents; 

3.21.3 whether the subpoena specifies the documents sought in the manner 

contemplated in Rule 38; 
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3.21.4 whether the objection based on confidentiality ought to be upheld. 

3.22 The issue of whether a subpoena is good in law has troubled the Courts for 

many decades. Despite a long list of case law on the topic, there is still an 

attempt, such as in this case, to enforce subpoenas which do not comply 

with Rule 38 and which amount to an abuse of the process of this Court.  

3.23 In cases such as the present, where there is a clear abuse of the process, this 

Court has the duty, which it must not be shy to discharge, to stop the 

continuation of the abuse of its process. In Hudson v Hudson and Anothers 

1927 AD 259 the Court said19: 

“…When therefore the Court finds an attempt made to use for ulterior 

purposes machinery devised for the better administration of justice, it is the 

duty of the Court to prevent such abuse. But it is a power which has to be 

exercised with great caution, and only in a clear case.” 

3.24 The question whether the subpoena amounts to an abuse of the Court 

process must be answered with reference to the issues which the Court 

must take into account in determining whether the subpoena ought to be set 

aside listed above and dealt with below. 

 

19 At 268. 
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3.25 The issue of abuse in this case is also apparent from the timing of the 

subpoena and the time frame within which the documents were required to 

be produced. The subpoena was delivered in June 2019.  

3.25.1 In June 2019 when they delivered their subpoena, the respondents had 

not yet delivered their plea and did not tell the applicants what issues 

were in dispute as between them and the plaintiffs. The applicants 

could not have known as to what documents and things were going to 

be of any assistance to the Court. 

3.25.2 Despite the fact that the respondents had not yet delivered their plea in 

June 2019 when they delivered their subpoena, they required20 the 

applicants “to hand over to the Registrar of the court as soon as 

possible after service of the subpoena on him, all documents relevant 

to the above matter which may be in his possession as listed in 

Annexure “A” hereto.” 

3.25.3 If “as soon as possible” is given its ordinary meaning, as it should, the 

applicants were required to deliver the documents, books, manuals, 

data etc. listed in the subpoena long before the respondents delivered 

their plea – but were at that stage, expected to speculate as to what 

“all documents relevant to the above matter” might be. 
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3.25.4 The only conclusion to be drawn, which conclusion must not be 

resisted, is that the subpoena could not have been issued for purposes 

of eliciting evidence required to disclose the truth because there was 

nothing in dispute when it was issued and when it was required to be 

complied with. This amounts to an abuse of Rule 38. 

3.26 If the Court proceeds on the basis that the subpoena did not have to be 

complied with “as soon as possible after service of the subpoena on him”, 

which would be contrary to its wording, it must then consider the 

submissions made below.  

3.27 If the Court accepts, as it should accept, that the subpoena was required to 

be complied with “as soon as possible after service of the subpoena on 

him” which would have been before the plea was delivered, then in that 

event, the Court must necessarily find that the issuing of the subpoena 

amounts to an abuse of Rule 38 and must without any further inquiry set 

aside the subpoena because at that time, there was only the plaintiffs 

uncontested version. 

 

 

 

20 Page 114. 
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Relevance 

3.28 In determining the possible relevance of the documents sought, the Court 

must have regard to the pleadings filed of record and the issues in dispute. 

Most of what the respondents say in their answering affidavit is irrelevant 

because it is not in issue in the action proceedings and the respondents have 

not yet amended their plea to fit the basis on which they seek to oppose this 

application.  

3.29 The action proceedings are only about the harm suffered by the class 

members as a result of the consumption of ready-to-eat products 

manufactured, marketed and distributed by the respondents “originating 

from, or having passed through, the Enterprise meat processing facility at 

Polokwane over the period 23 October 2016 to 3 September 2018.” 

3.30 In their plea, the respondents do not say that the harm complained of was 

caused by the consumption of products manufactured, marketed and 

distributed by other producers during a different period from that 

contended for by the plaintiffs. The respondents also do not say, in their 

plea, that the relevant period for consideration is that covered by the 

subpoena. What the respondents say and do not say in their plea determines 

the nature and ambit of the evidence which must be led at the trial. 
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3.31 In their plea, the respondents simply deny that the outbreak in issue 

originated from their Polokwane Facility without putting up a version on 

where they say the outbreak originated from. The fact that the respondents 

did not put up a version means that they are satisfied with their bare denial 

and must run their case on the basis of the denial. With such a bare denial, 

they do not have to lead evidence as to what the possible source of the 

outbreak could have been because they have not suggested any.  

3.32 In Pillay v Krishna 1946 AD 946 the position was summarized as follows: 

3.32.1 If one person (the plaintiffs in this case) claims something from 

another in a Court of law, then he has to satisfy the Court that he is 

entitled to it. 

3.32.2 Where the person against whom the claim is made (the respondents in 

this case) is not content with a mere denial of that claim, but sets up a 

special defence, then he is regarded qouad that defence as being the 

claimant. For his defence to be upheld he must satisfy the Court that 

he is entitled to succeed on it. In this case, the respondents are 

“content with a mere denial” of the claim against them. 

3.32.3 He who asserts, proves and not he who denies, since a denial of a fact 

cannot naturally be proved provided that it is a fact that is denied and 

that the denial is absolute. The respondents’ denials are absolute. 
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3.33 In this case, the respondents have pleaded a denial and they are happy with 

that denial. They do not need any documents from the applicants to prove 

their denial. 

3.34 The respondents also do not say, in their plea, that the SABS’ testing 

procedures, methods and procedures are in issue in the action proceedings. 

For this reason, there can be no basis to burden and punish the applicants 

with the onerous duty to plough through its documents to extract every 

paper, data or the like to assist the respondents in proving a bare denial 

because there is no need to prove a bare denial. 

3.35 The respondents’ defences against the constitutional damages claim against 

them also do not justify the duty which the subpoena seeks to impose upon 

the applicants and do not in any way justify the purported relevance of 

what the applicants are required to look for. 

3.35.1 The plaintiffs’ claim for constitutional damages is set out in 

paragraphs 112 to 135 of their particulars of claim21 and the 

respondents’ plea thereto is set out in paragraphs 62 to 71 of their 

plea22. 

 

21 Pages 77 to 82. 

22 Pages 103 to 109. 
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3.35.2 In their plea to the constitutional damages claim, the respondents have 

not laid a basis for a comparison of their conduct to be made against 

those of other producers. No other producers are even mentioned in 

their plea. 

3.35.3 In paragraph 11723 of their particulars of claim, the plaintiffs say that 

the respondents did not “recognize that they were producing and 

distributing contaminated products, alternatively and to the extent 

that they did recognize this, the Defendants took no effective action to 

stop the production, distribution and sale of the contaminated 

products.” The respondents deny this. 

3.35.4 In response to the material allegations on which the constitutional 

claim is based, the respondents say the following: 

“66.1  Consumer Brands took the steps described in paragraphs 58.4 

to 58.25. 

… 

66.3  The September 2017 CDC did not require Consumer Brands to 

take any action. 

 

23 Page 78. 
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… 

66.6 On the same day, Consumer Brands’ Value-Added Meat 

Products factories (which included the Germiston and 

Polokwane facilities) increased the amount of swabbing and 

product testing for L. mono. 

… 

66.25  On or about 8 March 2018, Consumer Brands received a 

summary report from the NICD of the results of whole genome 

sequencing conducted on the sampling and swabs taken on 2 

February 2018 at the Polokwane Facility. This was the first 

date on which the defendants were advised that any of their 

swabs had tested positive for ST6.”  

3.35.5 To the extent that the respondents deny the contents of paragraph 117 

of the plaintiffs’ particulars of claim, they have not pleaded a contrary 

version, nor where they required to. But the fact that the respondents 

have not pleaded a version means that they cannot at the trial seek to 

advance any specific factual version against those allegations.  

3.35.6 The steps which the respondents allege they took “described in 

paragraphs 58.4 to 58.25” of their plea do not in any way justify the 
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relevance of what they seek in the subpoena. The evidence of what the 

respondents say they did in paragraphs 58.4 to 58.25 of their plea 

must be in their possession. 

3.35.7 The respondents seek to justify the relevance of what they want to be 

produced as follows in their answering affidavit: 

“30  As Professor den Bekker affirms in his supporting affidavit, 

Tiger requires nothing less than all of the evidence that was 

available to the NICD or should have been available to the 

NICD to enable him and Tiger’s other experts to determine 

whether or not and to what extent the NICD’s conclusion that 

Tiger was solely to blame for the outbreak. That exercise will 

include an assessment whether the NICD’s data gathering, 

handling and analysis conformed to the widely accepted 

epidemiological principles and methods that would apply to 

well-resourced public health authorities such as the 

Department of Health, the National Health Laboratory Service 

and the NICD under the circumstances in which they operated. 

31  That considerable exercise will involve Tiger’s experts 

analyzing all the data and other evidence which the NICD had 

at its disposal at the relevant times. 
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32  Tiger is entitled to all evidence it contemplates to prepare its 

defence to the class action. 

33  … In Tiger’s plea, the allegations that Tiger failed to take 

reasonable steps in relation to regular and structured testing, 

has been denied and accordingly the test results, protocols and 

procedures are relevant issues and must be produced by the 

SABS. The documents requested are relevant and vital for the 

purposes of comparing Tiger’s food safety procedures and 

other conduct during the outbreak to the industry norm at the 

time.” (Own emphasis). 

3.35.8 As far as the time period covered by the subpoena is concerned, the 

respondents justify this by saying that they used the date of 1 July 

201624 “to allow for the relevant incubation period of Listeria” and 

that “Tiger wishes to independently, through its experts like Professor 

Den Bekker, investigate whether it was the sole source of the 

outbreak.” 

3.36 The respondents do not in their plea contest the NICD reports nor do they 

say that the NICD reports are based on wrong or incomplete evidence. 

Furthermore, the respondents do not contend that there was another “source 

 

24 Paragraph 34 of the answering affidavit on page 195. 
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of the outbreak.” For this reason, the respondents have not established the 

relevance of what they want from the applicants. The SABS is also not the 

custodian of the NICD records. 

3.37 The respondents’ defence of the material allegations upon which the 

plaintiffs rely is a bare denial without a version. There is therefore no basis 

for the contention that the respondents are “entitled to all the evidence it 

contemplates to prepare its defence to the class action.” But the 

respondents’ defence is already set out in their plea and it is a denial which 

does not require the “All and any” type of documents or data requested in 

the subpoena.  

3.38 It is also important to emphasise what the respondents say in paragraph 34 

of their answering affidavit, i.e. that they want to “investigate whether it 

was the sole source of the outbreak” and not to prove their defence. The 

bare denial that the respondents’ facility was the sole source of the outbreak 

does not justify the long list of unspecified items sought from the 

applicants. There is also no basis to suggest that the applicants are in 

possession of what is sought from them. 
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The purpose 

3.39 In Beinash, the Court restated the legal position25 that a “subpoena duces 

tecum must have a legitimate purpose.”  

3.40 The purpose of a subpoena duces tecum is to secure the production of 

evidence which is relevant to the issues in dispute in proceedings. The 

evidence or document sought to be produced must be relevant to one’s case 

because the process of the subpoena is intended to protect the right to 

disclosure of evidence in the pursuit of the truth. There is no right to the 

production of irrelevant evidence because the process of the subpoena is to 

produce relevant evidence.  

3.41 In this case, however, there is nothing to show that whatever is sought is 

going to serve the intended purpose. For this reason, the subpoena was not 

issued for the intended purpose. 

3.42 In their answering affidavit, the respondents say that they require that 

which is listed in the subpoena for the following reasons: 

 

25 At 734G. 
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3.42.1 They26 “intend challenging, through its own epidemiological expert 

evidence … each of these claims, including the reasoning and ultimate 

‘finding’ by the NICD.” 

3.42.2 They want to demonstrate27 “through evidence such as the items 

sought under the subpoena, that potentially critical evidence relevant 

to determine the source or the sources of the outbreak, was missed, 

ignored or misinterpreted.” 

3.42.3 They want to challenge the correctness of the NICD’s “conclusion 

that Tiger was solely to blame for the outbreak28.” 

3.42.4 They want29 “to independently … investigate whether it was the sole 

source of the outbreak.” 

3.42.5 They are30 “entitled to all the evidence it contemplates to prepare its 

defence to the class action.”   

 

26 Paragraph 29.4 of the answering affidavit on page 29.4. 

27 Paragraph 29.4 of the answering affidavit on page 193. 

28 Paragraph 30 of the answering affidavit on page 194. 

29 Paragraph 34 of the answering affidavit on page 195. 

30 Paragraph 32 of the answering affidavit on page 195. 
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3.43 All of the above presupposes a plea which: 

3.43.1 challenges the NICD’s conclusions; 

3.43.2 suggests that the source of the outbreak was elsewhere than the 

respondents’ Polokwane Facility; 

3.43.3 alleges that there is some evidence which the NICD did not take into 

consideration or which it misinterpreted. 

3.44 But the respondents’ plea is a bare denial without any version to justify the 

productions of the “Any and all” type of documents and data requested in 

the subpoena. The plaintiffs rely on the NICD report and they must prove 

the truth of its contents. The respondents simply deny that the source of the 

outbreak as suggested by the Minister and the NICD was their Polokwane 

Facility and they have not alleged another possible source. This being the 

case, there is no basis for the respondents to delay the action proceedings 

by seeking to enforce the subpoena and by engaging in this application. 

3.45 Whilst it is correct that the “tenet of the plaintiffs’ case” is that “the 

Polokwane Facility was the sole source of the Listeriosis outbreak” the 

respondents have simply denied this in paragraph 26 of their plea. The 

respondents’ denial is not substantiated by a version of another possible 

source of the outbreak. They say that they denied the “tenet of the 



35 

 

 

plaintiffs’ case” because they want “to determine, based on the documents 

sought in its Subpoena, whether, in fact, Tiger’s Polokwane Facility was 

the sole source of the outbreak and it needs the items sought in the 

Subpoena to do so.” But this, with respect, is wrong. The respondents 

would be entitled to call for documents to prove that some other facility 

was the source of the outbreak if they had alleged that not on the basis of a 

bare denial. 

3.46 The respondents have not alleged that the class members were harmed by 

consuming food products produced by others. Whilst the respondents are 

entitled to challenge this point, they cannot do so by suggesting that class 

members were victimized consequent upon the consumption of the food 

products of others. But in any event, the SABS does not keep records of 

who ate what from where. For this reason, nothing listed in the subpoena 

could ever serve the purpose of “disproving the assertion that they 

contracted listeriosis from consuming Tiger’s products” as contemplated in 

paragraph 69 of the respondents’ answering affidavit31. 

3.47 In any event, the respondents’ denial that the class members consumed and 

were victimized by “Tiger’s products” is sufficient to force the plaintiffs, 

not the respondents, to prove their allegation and entitles the respondents to 

call upon the plaintiffs to produce the evidence to prove that allegation. It is 
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only if the respondents had pleaded that the class members consumed and 

were victimized by the products of others that they would have been 

entitled to call for the test records of those producers whose products they 

would have alleged victimized the class members. 

3.48 The respondents also cannot seek to expand the case set out in the 

pleadings without amending their plea. They say, in paragraph 70 of their 

answering affidavit, that they cannot be prevented from challenging the 

plaintiffs’ “claims by evidence that goes beyond those claims.” Whilst this 

is correct, the respondents cannot lead evidence which “goes beyond” the 

issues in dispute as they appear in the pleadings because the plaintiffs are 

entitled to know what case they are going to meet. The plaintiffs are not 

expecting to be met with a case and evidence which goes beyond what is in 

the pleadings and the respondents are not entitled to surprise the plaintiffs.  

3.49 The Court can also only determine the purpose of what is sought to be 

produced with reference to the pleadings as they stand and not with 

reference to the evidence which the respondents contemplate to lead 

“beyond those claims.” 

 

31 Page 207. 
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3.50 The respondents’ suggestion32 that they want to “investigate the NICD’s 

hypothesis that the Polokwane facility was the source of the Listeriosis 

outbreak” does not justify the subpoena against the applicants. For this 

purpose, the respondents are correct in saying that they require “a 

reasonably complete record of the Listeria testing data available to the 

NICD … produced at the time.” But the applicants are not the custodian of 

the “reasonably complete record of the Listeria testing data available to 

the NICD.” The NICD is the custodian of that record. 

3.51 The respondents’ contention in paragraph 73.5 of their answering affidavit 

also does not take the matter any further. Therein, they say that the records 

of the SABS “would further be relevant and potentially vital for purposes 

of comparing Tiger’s food safety precautions and other conduct during the 

outbreak to other entities in similar positions to determine whether … 

Tiger’s standards and conduct measured up to or possibly exceeded the 

industry norm in South Africa …” But this is not the case pleaded. In any 

event, the SABS does not keep records which would constitute evidence of 

which producer has the best safety precautions to enable the Court to make 

the comparison which the respondents say they want the Court to make. 

3.52 Furthermore, the respondents’ case is not that they conducted themselves in 

a manner which exceeded the industry norm. Of importance, they do not, in 

 

32 Paragraph 73.1 of the answering affidavit on page 208. 
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their plea, say what the industry norm was at the time. There is therefore no 

basis on which the trial court could conduct the comparison which the 

respondents say they want it to conduct.   

Specify  

3.53 Rule 38 says that the subpoena shall “specify such document or thing” 

which a witness is required to bring. 

3.54 The meaning of “specify” is set out above and it is not repeated herein. 

3.55 When regard is had to the meaning of the word “specify” and the wording 

used in the subpoena, the applicants persist that the subpoena does not 

comply with Rule 38 and does not enable them to identify, without any 

doubt, what exactly they are required to bring to Court and what the second 

applicant is expected to give evidence about. 

3.56 The respondents themselves have not made out a case to justify why the 

applicants must be punished by having to plough into thousands of 

documents to look for what might be of any assistance to the trial Court. 

This is what the respondents say in their answering affidavit: 
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3.56.1 The SABS “knows precisely what documents need to be produced33.” 

This is denied by the applicants. 

3.56.2 They ought not to be expected34 to have knowledge of “all the 

documents received by or produced by the SABS.” 

3.56.3 The respondents do not know the identity of the clients of the SABS 

who requested relevant testing and they “identified the test results that 

are of relevance to the issues in the class action and then to seek 

communications related to these results.” 

3.56.4 The respondents also cannot identify the exact correspondence and it 

is for this reason that they referred to what they say is the relevant 

period.   

3.57 The respondents clearly do not know what they are looking for. They want 

the applicants to throw their fishing line into the water and pray for some 

fish to come out. The applicants are not fishermen and they must not be 

made to participate in a fishing expedition. The use of wide language, as 

has been used in the subpoena in issue, calculated to fish out every 

document is not permitted in a subpoena. 

 

33 Paragraph 20 of the answering affidavit on page 189. 
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3.58 There is no merit in the respondents’ contentions. The correct position is 

that it must not be left to the recipient of a subpoena to decide as to what is 

required to be produced. The subpoena itself must do so and not in general 

and the widest terms. If a subpoena specifies what is required in the manner 

contemplated in Rule 38, at least two purposes are served: the first purpose 

being that the recipient is made aware in clear and definite terms as to what 

is required to be produced; and the second and most important purpose 

being that the Court would be able to determine whether or not the 

document requested has been produced, i.e. whether there has been full and 

proper compliance with the subpoena. 

3.59 In Beinash, the Court found that the following three features of that matter, 

which are also present in this case, were indicative of an abuse of the 

process of the Court: 

3.59.1 The “generality and wide ambit of the demands contained in the 

subpoena.” The Court found that there was no attempt made to 

comply with the “specific requirement … that a subpoena duces 

tecum shall ‘specify’ the document or thing which the witness 

concerned is required to produce.” 

 

34 Paragraph 23 of the answering affidavit on page 190. 
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3.59.2 The subpoena “left to Wixley to make judgment as to what he should 

or should not produce” and it did not “identify the particular 

documents which Wixley” was required to produce. The subpoena left 

it to Wixley “to search and determine how any of the thousands of 

documents involved might or might not be related in some direct or 

indirect way to the ‘matters’ which appear to concern Beinash.” The 

Court found that it “must be oppressive to put a witness who is not 

even a party to the main proceedings under this kind of very 

generalized and onerous duty.” 

3.59.3 The timing of the impugned subpoena. The impugned subpoena was 

issued and sought to be enforced before the relevant defendants had 

delivered their discovery affidavits. In this case, the applicants were 

required to comply therewith even before the plea was delivered.  

3.60 After having considered the above three issues, the Court concluded that35: 

3.60.1 The issue and the attempted enforcement of the impugned subpoena 

did not constitute a bona fide exercise of the rights of a litigant to 

pursue and ventilate the truth and that the Court a quo was justified in 

concluding that “it constituted an abuse of the machinery provided by 

the Rules of Court to assist litigants in obtaining properly specified 

 

35 At 736C-737E. 
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documentation relevant to issues properly identified in any pending 

proceedings.” 

3.60.2 A bona fide litigant would “have had regard to the need for specificity 

in the identification of documents required to be produced by a 

potential witness.” 

3.60.3 If Beinash was bona fide in seeking to secure the production of 

documents relevant to the main proceedings36: 

“he would have sought to help Wixley to do so by identifying clearly 

the documents which he required. He would not have sought to leave 

the witness guessing by imposing on him the burden of establishing 

what might or might not fall within his legitimate needs. He would not 

have compelled Wixley to make complex judgments under the shadow 

and threat of criminal sanctions if he erred. Nor would he have 

subjected Wixley to a minute search of what must be a vast quantity of 

documents of documents potentially targeted by the expansive and 

uncertain reach of the subpoena. The impugned subpoena reflects no 

discipline in its choice of targets. The reach of its boundaries is 

unascertainable. It is oppressive and onerous in what it demands of 

Wixley. It suggests again an abuse of the Rule for the purposes of 

 

36 737C-E. 
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obtaining some illegitimate tactical or other advantage ulterior to the 

purposes of the relevant Rules.” (Own emphasis).     

3.61 In this case, the language and wording used in the subpoena falls under the 

same category criticized in Beinash and which resulted in the subpoena in 

that case being set aside. It calls for the production of things in the most 

general and wide terms. It is unlimited in its reach. It wants “All requests 

received”; “All data obtained and test results produced”; “All written 

books, manuals, guides, procedures, policies, methods, standards, rules, 

instructions, regulations … used … in relation to the detection testing…”; 

“All and any reports, memoranda, notes, analyses or correspondence … in 

relation to any requests for testing ...”.  

3.62 All of what is requested is sought in respect of “the period 1 July 2016 to 

the present” which is a period of almost three years when regard is had to 

the fact that the subpoena was served in June 2019.    

3.63 It is clear from the manner in which the subpoena is formulated and what is 

stated in the answering affidavit, that it is left to the applicants themselves 

to decide which, if any, of what is requested might be relevant to the issues 

in dispute – in this regard, they are expected to know what the respondents 

now say in their answering affidavit which is not in their plea. By way of 

an example, it is left to the applicants to determine as to which, if any, of 

the documents, correspondence, data, memoranda, note, internal e-mail, 
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guides, text messages, “requests received from any person” might be 

relevant to, amongst others, the following issues raised in the respondents’ 

answering affidavit in this application: 

3.63.1 the intended challenge against the NICD’s findings; 

3.63.2 the alleged “egregious”; “willful” or “reckless” conduct of the 

respondents; 

3.63.3 that the NICD did not consider all the relevant evidence; 

3.63.4 the evidence which the NICD might not have considered; 

3.63.5 the “widely accepted epidemiological principles and methods that 

would apply to well-resourced public health authorities”; 

3.63.6 the “other evidence which the NICD had at its disposal at the relevant 

times”; 

3.63.7 the preparation of the respondents’ defence; 

3.63.8 the investigation which the respondents wish to conduct into whether 

their Polokwane Facility was the sole source of the outbreak. 
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3.64 Instead of offering their assistance37 to the applicants to properly specify or 

identify the exact documents which are truly relevant, because it certainly 

cannot be “Any and all”, the respondents persist in enforcing the subpoena, 

with its defects in circumstances where they could easily have cooperated 

with the applicants. Of importance, no contact has been made with the 

second applicant who is expected to testify on and about any of the 

documents, if they do exist. 

3.65 In the premises, the respondents’ subpoena is not different from that in 

Beinash and ought to be set aside. 

Confidentiality  

3.66 The first applicant will be prejudiced if its testing procedures and pricing 

were disclosed to the public and its competitors who provide the same 

services which it does. 

3.67 The applicant’s testing procedures and methods which are sought to be 

produced are confidential to it and contain commercially sensitive 

information for which there is no legal basis for their disclosure. 

 

37 In paragraph 3.16 of their founding affidavit on page 21, the applicants said: “3.16 … One test 

generates not less than 10 pages of documents and the first applicant conducts thousands tests every 

year. It is impossible for me to go through all of these records to identify what the respondents could be 

looking for and on my own determine their relevance and then produce them …” 
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3.68 The SABS is not the one which tested the samples upon which the NICD 

relied for its conclusion that the source of the outbreak was the 

respondents’ Polokwane Facility. For this reason alone, the SABS’ testing 

methods and procedures are irrelevant to the issues in dispute in the action 

proceedings. It would be detrimental to the SABS’ business operations if 

its testing procedures and methods were to be disclosed as requested by the 

respondents. 

3.69 In addition to the above, the communication exchanged between the SABS 

and its clients is confidential between them. No case has been made to 

suggest that whatever may be contained therein is relevant to the issues in 

dispute in the action proceedings. Of importance, the respondents cannot be 

suggesting that the contents of every little correspondence, electronic and 

otherwise, between unidentified persons and the SABS (simply because it 

talks about or is in relation to listeriosis) is relevant to the issues in dispute 

in the action proceedings.  

3.70 The law protects confidential and commercially sensitive information38. 

The SABS’ testing methods, testing procedures, the SABS’ pricing are all 

 

38 Pexmart CC And Others v H Mocke Construction (Pty) Ltd 2019 (3) SA 108 (SCA); Harchis Heat 

Treatment (Pty) Ltd v Iscor 1983 (1) SA 548 (T); Reddy v Siemens Telecommunications (Pty) Ltd 

2007 (2) SA 486 (SCA). 
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confidential and commercially sensitive information and constitute its trade 

secrets. By their very nature, all of these: 

3.70.1 are secret and are not known to the public; 

3.70.2 relate to and are capable of being applied in the testing industry for 

commercial purposes; 

3.70.3 are of economic value to the SABS. 

3.71 In the premises, the SABS is entitled to resist the disclosure of documents 

which are going to reveal its testing methods, testing procedures, and 

pricing.  

3.72 There is no justification to compel the SABS to reveal all and any of its 

correspondence with all of its clients simply because there is mention of 

testing of listeria in it. The contents of such correspondence are confidential 

to the parties to it and it is not available in the public domain because they 

relate to, amongst others, the contents of their products and quantities 

thereof which are not publicly available; how they were tested and for what 

they were tested.   

3.73 The respondents have not proposed any terms and conditions on which 

confidential documents could be disclosed to them. This they cannot do 
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because they cannot even identify and specify the documents which they 

seek. The applicants cannot be made to go through the pain of looking at 

thousands of pages to first determine what might be relevant and then look 

at what is confidential and commercially sensitive for it to be regulated by 

any possible confidentiality regime. 

3.74 For the reasons stated above, the applicants are entitled to the relief which 

they seek and seek the relief set out in their notice of motion together with 

costs of two counsel. 

Dated at Sandton on this 16th day of April 2020. 

Kennedy Tsatsawane SC 

Lesirela Letsebe 
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