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1. The three applicants (hereinafter referred to collectively as 

"Tiger Brands") are the three defendants in class action proceedings 

instituted by fourteen plaintiffs acting as representatives of four distinct 

classes of persons whose lives were negatively impacted by the 

unprecedented listeriosis outbreak in South Africa which took placed 

over the period January 2017 to May 2018. 

2. The institution of the class action was authorised by an order in this 

Court dated 3 December 2018.1  

3. The class action is pursued in two stages, the current claim being for 

declaratory orders regarding Tiger Brand's liability for damages that 

may be proved in the second stage to have been suffered by the 

members of the four classes.2 

4. The class action advances three different claims against Tiger Brands: 

4.1 firstly, a claim based on the Consumer Protection Act;3 

4.2 secondly, a delictual claim;4 

4.3 finally, a claim for constitutional damages.5 

 
1  Tiger Brands' Founding affidavit ("Tiger FA") annexure "FA5" p 94 
2  Class action particulars of claim ("POC") at annexure "FA6" para 19 p 156 
3  POC paras 85 to 95 at pp 181 to 183 
4  POC paras 96 to 111 at pp 183 to 204 
5  POC paras 112 to 135 at pp 204 to 209 
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5. Tiger Brands has pleaded to the class action and has denied liability 

in all three categories of claim.6 

6. For the purposes, so Tiger Brands says, of advancing its defences 

Tiger Brands caused a subpoena duces tecum ("the subpoena") to be 

served on the first ("Pillay") and second ("Aspirata") respondents on 

15 May 2019.  A copy of the subpoena is annexure "A" to the notice of 

motion.7 

7. Paragraphs 1 to 17 of the subpoena list a series of documents sought 

to produced.  In paragraph 1 of the notice of motion an order is sought 

against Pillay and Aspirata, jointly, that they deliver those documents 

to the Registrar. 

8. Paragraph 18 of the subpoena refers to things rather than documents 

which are described to be "retained samples or plates" of the ST6 

strain of listeria8 (the relevance of that strain of listeria will be dealt with 

later in these heads of argument).  Paragraph 2 of the notice of motion 

calls on Pillay and Aspirata (again jointly) to inform the Registrar of the 

whereabouts of those "retained samples or plates". 

9. Aspirata's response to the subpoena is threefold: 

 
6  Tiger Brands' plea appears as annexure "FB6" to the first intervening party's ("Famous Brands") 
    founding affidavit at pp 424 to 450 
7  at pp 9 to 11 
8  Sequence Type 6 



- 4 - 

 
 
 

9.1 it does not object to producing the documents referred to in 

paragraph 5 of the subpoena.  Those documents have now 

been given to Tiger Brands;9 

9.2 Aspirata does not have any of the documents referred to in 

paragraphs 8 to 17 of the subpoena or the "things" referred 

to in paragraph 18 thereof.  Aspirata does not have the 

facilities required to undertake the highly sophisticated 

laboratory tests known as Whole Genome Sequencing 

("WGS") or Multilocus Sequence Typing ("MST")10 which 

are required to isolate or identify ST6.  All of the categories 

described in paragraphs 8 to 16 of the subpoena refer to 

sequencing testing with particular emphasis on "sequence 

type 6"; 

9.3 Aspirata objects to the production of the documents sought 

in paragraphs 1, 2, 3, 4, 6 and 7 of the subpoena ("the 

offending paragraphs") as those documents are irrelevant 

to the issues arising in the class action and the requests 

contained in the subpoena, in the context of the offending 

paragraphs: 

 
9    Aspirata's replying affidavit ("Aspirata RA") para 11.1 at p 610 
10  Aspirata's answering affidavit ("Aspirata AA") para 28.3 p 268 – the nature and relevance of 

the testing procedures is described in the Tiger FA at paras 31 and 32 at p 28 
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9.3.1 are an abuse of this Court's process; 

9.3.2 are oppressive; 

9.3.3 constitute a "fishing expedition"; 

9.3.4 will result in the unwarranted disclosure by 

Aspirata of information which is confidential to it 

and its clients.11 

10. In consequence of the stance taken by Aspirata, Tiger Brands 

launched this application to compel compliance by means of a notice 

of motion dated 19 August 2019 ("the compelling application"). 

11. Aspirata has opposed the compelling application and, in turn, has 

brought a counter-application for the setting aside of the offending 

paragraphs12 ("the setting aside application"). 

12. Section 36(5) of the Superior Courts Act, 2013 makes provision for the 

cancellation of a subpoena in the following circumstances: 

12.1 the party subpoenaed is unable to produce any book, paper 

or document relevant to any issue in the proceedings;13 

 
11  Aspirata AA para 27.2 at pp 267 to 268 
12  Aspirata AA para 2 at p 309 
13  Section 36(5)(a) 
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12.2 such book, paper or document could properly be produced 

by some other person;14 

12.3 the subpoena amounts to an abuse of the process of 

court.15 

13. The subpoena served on Aspirata is characterised by each of the 

aforesaid grounds for cancellation.  Aspirata has made out a proper 

case for the setting aside or cancellation of the subpoena. 

14. Despite the contents of Aspirata's answering affidavit and the setting 

aside application Tiger Brands insists that Aspirata comply with the 

entirety of the subpoena.16 

THE CLASS ACTION 

15. The resolution of the compelling and setting aside applications 

requires some analysis of the factual foundation for the relief sought in 

the class action.  The relevance of the documents sought in the 

subpoena is, after all, to be determined by the pleadings.17  That 

analysis will reveal that the reasons advanced by Tiger Brands in its 

founding affidavit in the context of relevance misconstrue the premise 

of the class action. 

 
14  Section 36(5)(b) 
15  Section 36(5)(c) 
16  Tiger Brands' replying affidavit ("Tiger RA") in the compelling application and answering affidavit 

in the setting aside application at para 21 at p 383  
17  Swissborough Diamond Mines (Pty) Ltd v Government of the Republic of South Africa 
     1999 (2) SA 279 (T) at 310G; Makate v Vodacom (Pty) Ltd 2014 (1) SA 191 (GSJ). 
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16. The genesis of the class action is the court order that authorised it and 

which defined the four classes of plaintiffs.18 

17. As is evident from the order19 each class was individually defined, but 

the common element in all four is the origin of the loss which is 

described in the order to emanate from "the Enterprise meat 

processing facility at Polokwane over the period 23 October 2016 to 

3 September 2018".  There is no dispute that the Polokwane facility is 

owned and operated by Tiger Brands.20 

18. That origin of infection found expression in the particulars of claim21 in 

which it is alleged that the outbreak of listeriosis in South Africa over 

the period January 2017 to May 2018 was caused by the production, 

distribution and sale of contaminated branded products manufactured 

at the Polokwane facility. 

19. Tiger Brands has admitted that independent laboratory test results 

confirmed the presence of the ST6 strain of listeria in samples of 

finished ready-to-eat processed meat products produced in the 

Polokwane facility.22 

20. The class action does not rely on the fact that Tiger Brand's Polokwane 

facility was the only source of listeria in South Africa for the duration of 

 
18  Tiger FA annexure "FA5" at pp 94 to 102 
19  para 3 at pp 95 to 96 
20  POC para 24.12 at p 159 read with the Tiger Brands plea para 9 at p 427 
21  Annexure "FA6" paras 43 to 44 at pp 163 to 164 
22  POC para 72 p 176 read with Tiger Brands' plea at para 46.1 at p 435 
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the class period.  Proof of that fact is not necessary for the class action 

to succeed. 

21. The class action particulars include the assertion that the various 

classes identified by the court order were infected by read-to-eat 

products manufactured at the Polokwane facility.  For the purposes of 

the class action it does not matter whether other individuals in South 

Africa were infected by the ST6 strain present in products 

manufactured by other producers. 

22. The distinction is of significance as one of the primary foundations of 

the compelling application23 is that the documents sought under 

subpoena are necessary to allow Tiger Brands to investigate the claim 

by the NICD24 that the Polokwane facility was the sole source of the 

listeriosis outbreak.  Tiger Brands advances that thesis25 by 

suggesting that an alternate, single source of the outbreak (not the 

Polokwane facility) will have the result that Tiger Brands may be able 

to avoid liability to some or all of the class members. 

23. The premise of the theory is misconceived for the following reasons: 

23.1 it is not in dispute that, over the class period, ST6 listeria 

was present in products manufactured at the Polokwane 

 
23  Tiger FA para 61.1 at p 49 
24  National Institute of Communicable Diseases 
25  Tiger FA para 61.4 at p 50 
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facility; 

23.2 in the event that the class action plaintiffs cannot prove that 

those persons (in whichever class) consumed those 

infected products, their action will not succeed; 

23.3 the fact that another food producer may have produced and 

distributed food stuffs contaminated with L.monocytogenes 

is not a defence to the class action; 

23.4 test results which did not seek to detect the ST6 strain are 

irrelevant; 

23.5 the class action particulars of claim unambiguously assert 

that L.monocytogenes ST6 was the strain of listeria 

responsible for the outbreak and, by association, the source 

of infection relied on by the class action plaintiffs.  It was the 

presence of the ST6 strain in the contaminated products 

which gives rise to the class action.26  Tiger Brands accepts 

that the ST6 strain is of "vital importance" to the class 

action;27 

23.6 the repeated reliance by Tiger Brands on the vague notion 

of an "epidemiological landscape", or a broad view of the 

 
26  POC paras 72 to 74.3 at pp 176 to 177 
27  Tiger FA para 31 at p 28 
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historical landscape of listeriosis, does not alter the nature 

of the class action.28 

24. An odd feature of the compelling application is the refusal by Tiger 

Brands to accept the nature of the class action which the class action 

plaintiffs have themselves identified.  In their application for leave to 

intervene in the compelling application, the attorney representing the 

class action plaintiffs, Mr Richard Spoor, has properly identified the 

following two essential components of the case advanced by the class 

action plaintiffs: 

24.1 it is not their pleaded case that Tiger Brands was the only 

source of listeria in the country for the duration of the class 

period; 

24.2 the claims in the class action are premised only on the 

consumption of Tiger Brands products.29 

25. In these circumstances the following statement in Tiger Brand's 

founding affidavit demonstrates that the subpoena is an attempt on the 

part of Tiger Brands to acquire information entirely unrelated to the 

class action: 

 
28  Tiger FA para 65.2 p 52 and para 70 at p 53 
29  Aspirata RA para 7 at p 607 
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"51. No less important would be evidence of the presence or 

absence of listeria in the products or production facilities of 

a food producer other than the applicants, or evidence of the 

presence of listeria found in the environment in other facility 

or place in the food industry and in the food supply chain 

unrelated to the applicants.  That is an obvious reason why 

the applicants require the evidence contemplated in the 

subpoena". 

26. Not only does that statement demonstrate a misappreciation of the 

case that Tiger Brands is called upon to meet, it fails to distinguish 

between tests conducted for listeria on food products entirely 

unrelated to the source of the listeria infection pleaded by the class 

action plaintiffs, namely, ready-to-eat meat products.30 

27. The underlying premise of the compelling application, and the 

supposed need by Tiger Brands for the documents it seeks, is the 

focus that Tiger Brands brings to bear on its attempt to repeat the 

investigative process undertaken by the NICD, the DoH and others.  

The entire exercise in which Tiger Brands wants to engage appears to 

be aimed at the re-evaluation of "the outbreak investigation as a 

whole".31 

 
30  Aspirata AA para 95 at p 297 and para 106 at p 300 
31  Tiger FA para 61.2 at p 49 
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28. That focus is misplaced.  The NICD and the other regulatory 

authorities had as their purpose the location of the source of the 

outbreak with the objective of stopping it and saving peoples' lives.  

Tiger Brands admits that the class action plaintiffs have confined their 

claim to the ready-to-eat  meat products produced at the Polokwane 

facility.32  In the result a broad view of the historical landscape of 

listeriosis over the duration of the class period will not provide Tiger 

Brands with a defence to the class action. 

29. Tiger Brands has attempted to justify its requirement for documents 

which extend beyond the ambit of the pleadings in the following terms: 

"The question is whether there was one or more other source of the 

outbreak, other than Tiger's Polokwane facility, regardless of its origins 

or the nature of the product in which it may have been".33 

30. The attempted justification simply does not bare scrutiny. 

THE NICD INVESTIGATION (AND PARAGRAPH 17 OF THE SUBPOENA) 

31. Tiger Brand's association of Aspirata with the investigations by the 

NICD and other bodies is speculative.  No facts are presented in the 

founding affidavit which justify the conclusion that Tiger Brands seeks 

 
32  Tiger RA para 11.2 at p 368 
33  Tiger RA para 11.2 at p 368 
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to draw. 

32. In its founding affidavit34 Tiger Brands makes reference to laboratory 

confirmation by the NICD as a vital component of the evidence the 

NICD collated, studied and interpreted. 

33. Tiger Brands then makes the unwarranted assumption that Aspirata 

was one of the laboratories that provided that confirmation. 

34. Tiger Brands repeats that unfounded assertion35 by suggesting that 

Aspirata had produced "its records" at the behest of the Department 

of Health ("DoH") and the NICD, but no evidence is produced for the 

introduction of Aspirata into that mix. 

35. It is these allegations which give rise to the request contained in 

paragraph 17 of the subpoena36 which calls on Aspirata to produce all 

correspondence (in whatever form) it exchanged with, amongst others, 

the NICD, the DoH, the National Health Laboratory Service, the World 

Health Organisation. 

36. In response37 Pillay identified a letter from the DoH requesting 

information on industry testing for L.monocytogenes. She confirms 

that Aspirata did not respond to the request. 

 
34  Tiger FA para 39.4 at p 37 
35  Tiger FA para 42 at p 38 
36  Notice of motion annexure "A" at p 11 
37  Aspirata AA para 57 at p 285 
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37. The unsupported statement by Tiger Brands38 that Aspirata had 

formed part of the investigation process is demonstrably false.  The 

request contained in paragraph 17 of the subpoena is speculative and 

amounts to the proverbial "fishing expedition".39  

38. Tiger Brands concedes that, despite repeated efforts by it to access 

the evidence assimilated by the NICD, the DoH and the Minister of 

Health, those requests have been refused.40 

39. There is a clear admission by Tiger Brands that the proper source of 

the information that it requires, being the relevant regulatory bodies 

and/or the class action plaintiffs, have not co-operated.  Tiger Brands 

has obvious remedies against the class action plaintiffs and/or the 

relevant regulatory institutions.41  The contents of Tiger Brand's 

founding affidavit are affirmation that Tiger Brands has employed the 

Aspirata subpoena to subvert the Court process. 

40. Tiger Brands has sought to circumvent enforcing compliance by the 

NICD with the subpoena served on it by serving identical subpoenas 

on a wide variety of testing facilities.  This abuse42 permits Aspirata to 

invoke section 36(5)(b) of the Superior Courts Act for the setting aside 

 
38  Tiger FA para 42 at p 38 
39  Davis v Additional Magistrate, Johannesburg and Others [1989] 4 All SA 195 (W) at 201 
40  Tiger FA para 45 at p 39 
41  Meyers v Marcus and Another 2004 JOL 12622C at para [51] 
42  Meyers at para [51]; Mvelaphanda Holdings (Pty) Ltd and Another v JS and Others 2016 

(2) SA 266 (GJ);  
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of the subpoena. 

41. Tiger Brands has coyly remarked43 that "as it happens" Tiger has 

issued subpoenas on the NICD and the DoH.  Tiger Brands has not, 

however, explained what documents it has received from the NICD 

and the DoH and why, in the light of the documents that it has received, 

it still requires Aspirata to produce the extraordinary range of 

documents described in the subpoena. 

42. Tiger Brand's lack of bona fides is demonstrated by its response to 

Pillay's denial that Aspirata had given any information to the DoH.  

Without having any basis for doing so Tiger Brands refuses to accept 

Pillay's response and questions the veracity of that response.44 

43. The suggestion in Tiger Brand's founding affidavit that Aspirata had 

actively participated in the NICD's investigation has (in the face of 

Pillay's denial) transformed in the replying affidavit into the astonishing 

suggestion that Aspirata "may have something to hide (on behalf of its 

clients) from the NICD". 

44. Quite how that remarkable, unsupported allegation of impropriety will 

assist Tiger Brands in opposing the class action is, understandably, 

not explained. 

 
43  Tiger RA para 21.3 at p 350 
44  Tiger RA paras 31.3 and 31.4 at pp 360 to 361 
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45. In the result Aspirata is entitled to an order setting aside paragraph 17 

of the subpoena for the reasons contemplated in section 36(5)(a) of 

the Act. 

46. A further example of Tiger Brand's lack of bona fides in relation to the 

subpoena is revealed by its attempts to justify production of the 

"things" sought in paragraph 18 of the subpoena.45   

47. The necessity for the production of those "things" is said46 to resort in 

the fact that experts employed by Tiger Brands intend to carry out DNA 

fingerprinting  on the retained samples to determine the presence of 

listeria and the particular sequence type. 

48. Ignoring for the moment the relevance of that process to the class 

action, the things sought in paragraph 18 of the Aspirata subpoena are 

described in the following terms:  "All retained samples or plates of any 

Sequence Type 6 or ST6 listeria". 

49. Aspirata does not test for the ST6 strain of listeria.47 

50. Pillay positively asserts48 that: 

50.1 Aspirata does not have any of the samples described in 

 
45  Notice of motion annexure "A" at p 11 
46  Tiger FA paras 79 to 80 at pp 55 to 56 
47  Aspirata AA para 34.2 at p 271 and para 50.2 at p 280 
48  Aspirata AA para 58 at p 286 
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paragraph 18 of the subpoena; 

50.2 Aspirata does not retain any samples after the tests have 

been done.  The samples are destroyed once the testing 

process is complete;49 

50.3 Aspirata's clients know that it cannot test for the ST6 strain 

and don't request something that can't be done.50 

51. Despite accepting that Aspirata cannot test for the ST6 strain, Tiger 

Brands suggests51 that lack of capacity notwithstanding, it is 

incumbent upon Aspirata to disclose the presence or whereabouts of 

those samples or plates. 

52. The evidence is clear, Aspirata has not "retained" any "samples or 

plates of ST6 listeria" as they simply never existed. 

53. The refusal on the part of Tiger Brands to accept that obvious 

explanation again places in question its bona fides in relation to the 

subpoena as a whole.   

54. Similarly, and given its inability to undertake testing for the ST6 (or, 

indeed, any particular strain of listeria) Pillay says52 Aspirata does not 

have any of the documents described in paragraphs 8 to 16 of the 

 
49  Aspirata RA para 13.10 at p 613 
50  Aspirata RA paras 9.5 to 9.7 at pp 609 
51  Tiger RA para 10.3 at p 345 
52  Aspirata AA para 20.2.2 at p 264 
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subpoena. 

55. Tiger Brands classifies that response as being "unacceptable".53 

56. Indeed, in its replying affidavit54 Tiger Brands persists in the relief 

sought in the notice of motion which includes: 

56.1 production of the documents referred to in paragraphs 8 to 

16 – which do not exist; 

56.2 the supposed communications with the NICD and other 

regulatory institutions referred to in paragraph 17 of the 

subpoena – which do not exist; 

56.3 and the "retained samples" of ST6 testing referred to in 

paragraph 18 – which do not exist. 

57. The entirety of the compelling application is characterised by the 

obstinate refusal on the part of Tiger Brands to accept the undisputed 

facts or to rationally react to Aspirata's responses to the subpoena.  

That attitude reflects a lack of bona fides and a consistent abuse of the 

Court process.55 

58. In the premises Aspirata has made out a proper case for the setting 

aside of the requests contained in paragraphs 8 to 16 and 18 of the 

 
53  Tiger RA para 10.1 at p 344 and para 12 at p 345 
54  Tiger RA at p 383 
55  Beinash v Wixley [1997] 2 All SA 241 at p 253 



- 19 - 

 
 
 

affidavit on the grounds contemplated in section 36(5)(a) of the Act. 

PARAGRAPHS 1 TO 4 AND 6 TO 7 OF THE SUBPOENA 

59. Paragraphs 1, 2, 3 and 4 of the subpoena (framed in the widest 

possible terms) seek respectively production of any request received 

by Aspirata for, on the one hand, detection testing for any listeria and 

the results of that testing and, on the other, all requests received by 

Aspirata for enumeration testing and the results of that testing. 

60. Paragraphs 6 and 7 of the subpoena ask for reports, memoranda, 

notes, analyses or correspondence relating to either the requests for 

testing (for both detection and enumeration testing) and for the data 

obtained and results of that testing. 

61. There is a distinction between detection and enumeration testing.  

Detection testing, as the word implies, is no more than a test to 

establish the presence or absence of listeria. 

62. Enumeration testing, on the other hand, entails physically counting the 

number of colonies of listeria per gram in a particular sample.56 

63. L.monocytogenes has thirteen potential disease-causing stereotypes, 

but the largest number of those do not cause human infection.  It is not 

in dispute that the class action particulars of claim focus that action on 

 
56  Aspirata AA para 101 at p 298 
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the ST6 strain of listeria.57 

64. The infection dose of L.monocytogenes is large, implying that an 

individual must ingest a large number to cause clinical infection.  

Anything less than 100 colony forming units ("CFU's") per gram is 

considered to be non-harmful and does not constitute a risk to the 

general public. 

65. The detection of any listeria species in a particular sample is of no 

significance.  It is certainly entirely unrelated to the cause of action 

formulated in the class action. 

66. Similarly, enumeration testing of listeria has such a wide spectrum of 

potential results that the vast majority of those (anything less than 

100 CFU's) is meaningless in the context of the class action.  Aspirata 

estimates that as many as 98% of listeria enumeration testing results 

reveal CFU's of ≤100. 

67. The language employed in the subpoena is of the widest possible 

amplitude and enforcement will amount to an abuse of process and 

will be impermissibly oppressive.58 

 

 
57  POC para 72 at p 176 
58  Beinash at p 252 
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THE ABUSE OF PROCESS 

68. In order to comply with the request contained in paragraph 1 (and, 

concomitantly, those contained in paragraphs 3, 6 and 7) Aspirata's 

employees would be required to examine hundreds of thousands of 

documents which might do no more than reveal that listeria was 

detected in, for example, a water test at a drain.   

69. Similarly, the  many hundreds of thousands of test results through 

which Aspirata's staff must pore may reveal no more than the 

existence of listeria in a particular sample at a level which is 

meaningless in the context of the class action. 

70. The class action limits its pleaded facts to listeria which was present 

on ready-to-eat meat products produced at the Tiger Brands 

Polokwane facility. 

71. Many thousands of tests undertaken by Aspirata (the results of which 

would fall within the ambit of the offending paragraphs) are not tests 

on ready-to-meat products but are tests on a wide variety of food 

products including, as examples, fresh salads, snacks, baked goods 

and water. 
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OPPRESSION  

72. Aspirata's Midrand laboratory59 receives approximately 6 000 test 

samples a month and undertakes approximately 22 000 tests on those 

each month.  That amounts to approximately 264 000 tests in a year.   

73. In order to comply with the terms of the subpoena Aspirata's staff will 

be required to assess approximately 792 000 test results and redact 

from those test results any results which are not listeria related. 

74. The necessity for that process is the following: 

74.1 clients select the required testing services.  Those may be 

for listeria testing, but may also include testing for a wide 

range of other bacteria including E.coli, salmonella, yeast, 

mould and clostridium;60 

74.2 the test results produced by Aspirata do not individualise 

those results.  Should a client request testing for listeria, 

E.coli and salmonella the test result summary produced by 

Aspirata will detail the results for each test; 

74.3 in order to protect its clients' contractual confidentiality and 

in order to comply with the subpoena Aspirata's staff will be 

 
59  That under subpoena  
60  Aspirata AA para 82.4 at p 293 
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required to remove from each of the 792 000 potential test 

results any references to testing which is not for listeria.   

75. In response to that complaint Tiger Brands glibly remarks that "the 

remaining references to other tests are of no interest to Tiger".61 

76. That response is of no comfort to Aspirata.  Aspirata is contractually 

bound to protect the confidentiality of any test results produced for a 

client.62 

77. Were Aspirata to strictly comply with the terms of paragraphs 1 to 4 

and 6 to 7 of the subpoena it would breach that confidentiality 

requirement in respect of test results which even Tiger Brands accepts 

are not relevant to the class action.  Once surrendered, confidentiality 

is forever lost. 

78. A subpoena duces tecum must have a legitimate purpose and be 

specific in nature.  The subpoena served on Aspirata is in the widest 

ambit and employs the words "all" and "any" in the offending 

paragraphs.  The result is that Tiger Brands requires that Aspirata 

produce every conceivable document, however remote or tenuous its 

connection to the listeria outbreak pleaded in the class action. 

79. Aspirata accepts that the confidentiality agreements concluded with its 

 
61  Tiger RA para 7.2 at p 365 
62  Aspirata AA paras 114 to 117 at pp 305 to 306 



- 24 - 

 
 
 

clients63 do not preclude this Court from directing compliance with the 

terms of the subpoena. 

80. Tiger Brand's statutory entitlement to the production of evidence by 

means of subpoena duces tecum must, however, be evaluated in the 

context of the following allegations contained in the class action 

particulars of claim: 

80.1 the source of the listeriosis outbreak was processed 

read-to-eat meat products; 

80.2 the contaminated processed ready-to-eat meat products 

were produced at the Tiger Brands Polokwane facility; 

80.3 the strain of listeriosis which caused the outbreak was the 

ST6 variant. 

81. It is not meaningfully in dispute that the test results are owned by 

Aspirata's customers and that those test results are confidential to 

Aspirata and its customers.  They are not available to the public and 

the requests for testing take place against the background of the 

confidentiality provisions in Aspirata's terms of business.  Aspirata and 

its customers treat the test results as confidential and Aspirata is 

precluded from disclosing those results to any person other than the 

 
63  Aspirata's terms of business appear as annexure "B" to the Aspirata AA at p 312 
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requesting customer.64 

82. Aspirata's claim to confidentiality in the information that Tiger Brands 

seeks is subject to considerations of fairness and, when weighed 

against Tiger Brand's right to information, Aspirata's right to privacy 

must be assessed in the light of the following factors: 

82.1 the purpose and relevance of the evidence sought by Tiger 

Brands; 

82.2 whether the subpoenaed evidence is necessary and/or 

required to establish a defence; 

82.3 whether there are other methods of acquiring that evidence 

or establishing the factual or legal conclusion sought; 

82.4 Aspirata is an ISO 17025 accredited facility.  ISO 17025 is 

the primary standard internationally used by testing and 

calibration laboratories in the world;65 

82.5 Aspirata's microbiological and chemical laboratories are 

accredited by the South African National Accreditation 

System ("SANAS") with accreditation number T0367.  

Aspirata operates its laboratory management system in 

 
64  Aspirata AA para 114 at p 305 read with Tiger RA paras 13.1 and 13.2 at pp 369 to 370 and 

see Alum-Phos (Pty) Ltd v Spatz and Another [1997] 1 All SA 616 (W) at 623G-J 
65  Aspirata AA paras 74 and 75 at p 291 
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accordance with ISO/IEC 17025 : 2017; 

82.6 SANAS is the only national body in South Africa responsible 

for accrediting laboratory service providers for conformity 

assessments as mandated through the Accreditation for 

Conformity Assessment, Calibration and Good Laboratory 

Practice Act, 19 of 2006; 

82.7 in terms of the current international standards issued by 

ISO, as an accredited laboratory Aspirata is compelled to 

maintain the confidentiality of its customers' test results. 

83. There is substantial risk to Aspirata in the public disclosure of 

information that is confidential to its clients: 

83.1 Pillay asserts66 that, were Aspirata not to treat any test 

results in the strictest confidentiality, its business would 

suffer irreparable harm.  Customers would not confide in 

Aspirata and produce samples for testing in the event that 

they are exposed to the unmanageable risk of Aspirata 

arbitrarily disclosing test results to third parties; 

83.2 it is common knowledge from published media sources that 

the Tiger Brands group has experienced financial difficulties 

associated with the link between the Tiger Brands products 

 
66  Aspirata AA para 115 at pp 305 to 306 
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and the listeriosis outbreak; 

83.3 should any test results disclosed by Aspirata link any 

customer's products to a positive listeria result (even in the 

event that those results are innocuous and do not pose a 

health risk) the public would regard the presence of listeria 

as an unacceptable risk associated with the consumption of 

that product; 

83.4 that association will have a material negative impact on the 

sales of those products. 

84. When these factors are weighed against the lack of relevance to the 

class action of the information that Tiger Brands seeks, this Court must 

be driven to conclude that the contents of the subpoena are 

oppressive, are an abuse of the Court process and would amount to 

an unwarranted disclosure by Aspirata of information which is 

confidential to it and its clients. 

85. In these circumstances Aspirata has made out a proper case for the 

setting aside of paragraphs 1, 2, 3, 4, 6 and 7 of the subpoena.   

86. The first and second respondents will move for an order in the 

following terms:  

86.1 dismissing the applicants' application with costs, including 
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the costs consequent upon the employment of two counsel; 

86.2 setting aside paragraphs 1, 2, 3, 4, 6, 7, 8, 9, 10, 11, 12, 13, 

14, 15, 16, 17 and 18 of the subpoena duces tecum served 

on the first and second respondents on 15 May 2019; 

86.3 directing the applicants to pay the costs of the counter-

application, including the costs consequent upon the 

employment of two counsel. 

A R G MUNDELL SC 
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