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INTRODUCTION 

 

1. The requirement for specific identification of a document or thing requested is 

central to the competence and validity of a subpoena duces tecum, with which 

compliance may be enforced. This is apparent from Beinash v Wixley,1 where 

Mahomed CJ made this instructive observation:  

 

“A bona fide litigant seeking to invoke the machinery of Rule 38(1) would 

have had regard to the need for specificity in the identification of documents 

required to be produced by a potential witness. He or she would not have 

disregarded that need in the flagrant and oppressive way in which the 

appellant sought to do through the expansive and generalised reach of the 

terms of the impugned subpoena.”2 

 

2. Without such specificity or particularity, a subpoena is incapable of compliance 

and, in fact, not required to be complied with, as expressly provided in section 

36(4) of the Superior Courts Act: 

 

“No person is bound to produce any document or thing not specified or 

otherwise sufficiently described in the subpoena unless he or she actually 

has it in court.” 

 

3. It is common cause that the subpoena (in the present case) was not issued 

against the applicant whilst the applicant was in Court. The applicant is also not 

a party to the action proceedings pending against the respondents (hereafter 

collectively referred to as “Tiger”). Therefore, the provisions above will apply to 

exclude any obligation on the applicant to comply with Tiger’s subpoena, if the 

subpoena fails to specify or sufficiently describe the documents or thing 

required.   

 

 
1  Beinash v Wixley 1997 (3) SA 721 (SCA).  
2  Id at 736E-F. 
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4. Such is the standard or test against which the subpoena under scrutiny in these 

proceedings falls to be considered. We submit that Tiger has blatantly failed the 

test by its resort to expansive and vaguely worded demands in the subpoena.  

 

5. To this it must be added what was again said by Mahomed CJ in Beinash v 

Wixley:3 

 

“Ordinarily, a litigant is of course entitled to obtain the production of any 

document relevant to his or her case in the pursuit of the truth, unless the 

disclosure of the document is protected by law.” 

 

6. Thus, the document or thing requested must be relevant to an issue at the trial 

and may be produced only if its production is not protected or precluded by law.  

 

7. Therefore, a subpoena must satisfy the requirement, not only of specificity, but 

also of relevance. However, the ultimate or overriding consideration is whether 

the production of a document or thing requested is protected by law.  If it is, 

then production is precluded, however compliant the subpoena might be with 

the requirements of specificity and relevance.  

 

8. The Court will be shown that the Promotion of Access to Information Act 2 

of 2000 (“PAIA”) is one example of a law that either precludes or restricts the 

production of information relating to third parties. In section 34 thereof, it 

imposes a mandatory protection of privacy of information in relation to a natural 

third party, including a deceased person. Section 14 of the National Health Act 

61 of 2003 (“NHA”), provides similarly in regard to the confidentiality of all 

information concerning, inter alia, the health status and treatment of a user of 

health services. The exceptional circumstances under which such information 

may be disclosed, both under PAIA and the NHA, do not arise in the present 

case.  

 

 
3  Id at 734I. 
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9. Further, section 37 of PAIA imposes a mandatory protection over information of 

third parties provided to a public body in confidence or in terms of a 

confidentiality agreement, the provision of which would breach the duty of 

confidentiality owed to the third party. 

 

10. In addition, section 45 of PAIA permits the refusal of disclosure where the 

request is frivolous and vexatious or constitutes a substantial and unreasonable 

diversion of the public body’s resources. The expansive and generalised nature 

of Tiger’s demands clearly fit into this categorisation.4  

 

11. We submit, as will be shown below, that Tiger’s subpoena is no different. It is 

unreasonable and oppressive, it is onerous and abusive of the court process, it 

is frivolous and vexatious, and compliance therewith will entail a substantial and 

unreasonable diversion of the applicant’s resources.  

 

RELEVANT BACKGROUND 

 

12. On or about 24 May 2019, Tiger caused the impugned subpoena to be served 

on the National Institute for Communicable Diseases (“the NICD”).5  

 

13. The NICD is an institute that falls under the applicant, the National Health 

Laboratory Service (“the NHLS”), a statutory body established by the National 

Health Laboratory Services Act, 37 of 2000. 

 

 
4  Beinash v Wixley supra at 737C-E: “If Beinash was bona fide in seeking to secure the production of 

documents relevant to the main proceedings in the possession or control of Wixley, he would have sought 
to help Wixley to do so by identifying clearly the documents which he required. He would not have sought 
to leave the witness guessing by imposing on him the burden of establishing what might or might not fall 
within his legitimate needs. He would not have compelled Wixley to make complex judgments under the 
shadow and threat of criminal sanctions if he erred. Nor would he have subjected Wixley to a minute 
search of what must be a vast quantity of documents potentially targeted by the expansive and uncertain 
reach of the subpoena. The impugned subpoena reflects no discipline in its choice of targets. The reach of 
its boundaries is unascertainable. It is oppressive and onerous in what it demands of Wixley.  It suggests 
again an abuse of the Rule for the purposes of obtaining some illegitimate tactical or other advantage 
ulterior to the purposes of the relevant Rules.”  

 
5  “FA1”, p 36-46 
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14. The subpoena is addressed to Prof Lynn Morris (“Prof Morris”), in her capacity 

as Interim Executive Director of the NICD. The subpoena calls upon Prof Morris 

to comply within 10 days of receipt thereof, by lodging with the Registrar “all 

documents relevant to the above matter which may be in her possession as 

listed in Annexure A, unless she claims privilege in respect of any document or 

thing”.6 It directs the sheriff to inform Prof Morris that “she should on no account 

fail to comply with the subpoena as she may become liable to a fine or to 

imprisonment not exceeding 3 months”.7 

 

15. Annexure A to the subpoena comprises of 7 pages, with a long list of 33 

numbered paragraphs, requesting all and sundry.8 

 

16. The subpoena was issued against the backdrop of a class action instituted 

(under the above case number) by 14 plaintiffs against Tiger for damages 

allegedly suffered by the plaintiffs, in one way or the other, as a result of an 

outbreak of listeriosis in South Africa in January 2017 to September 2018.  

 

17. On the face of it, the subpoena was issued in terms of Rule 38(1)(b) of the 

Uniform Rules of Court. It purports to comply with this rule by employing, in 

some respects, the standard wording of Form16A in the First Schedule to the 

Uniform Rules. 

 

18. However, for reasons above and those more fully submitted below, the 

subpoena fails to comply with the substantive requirements of law for a valid 

subpoena and should, accordingly, be set aside.  

 

Ulterior motive 

 

19. In addition to the grounds to non-suit Tiger in its subpoena, is the fact that the 

present subpoena was preceded by an equally extensive request by Tiger for 

 
6  “FA1”, p 37-38 
7  “FA1”, p 38, para (a) 
8  “FA1”, p 40-46 
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access to most of information requested in the subpoena.9  The request was 

made under PAIA and had up to 24 numbered demands, also worded in vague 

and broad terms.   

 

20. The PAIA request elicited some correspondence between attorneys for the 

parties, in which certain information was provided to Tiger, whilst making 

enquiries on some demands for clarity and giving reasons why other demands 

could not be met. The relevant letter, embodying the applicant’s decision, is 

dated 7 May 2018.10  

 

21. In response thereto (only on 4 June 2018), Tiger’s attorneys (ENSafrica), 

contended that the demands were self-explanatory and queried the sufficiency 

of information provided.11  They insisted on the production of documents, but 

failed to pursue the legislative remedy available to Tiger in section 74 of PAIA, 

i.e. the right to internal appeal.  Instead, they circumvented the statutory appeal 

process by issuing the impugned subpoena, on or about 24 May 2019, well 

over 12 months after the applicant’s decision. Thus, causing an inordinate and 

inexplicable waste of time in the action proceedings.  

 

22. Therefore, the subpoena must be seen for what it is; a veiled attempt by Tiger 

to evade Tiger’s legal duty to exhaust what is rather a speedy and cost-

effective internal remedy and to gain some tactical advantage in the pending 

action proceedings.  Tiger’s response to this, we envisage, is that Tiger was 

required by section 7 of PAIA to abandon its PAIA request after the litigation in 

the class action commenced.12  

 

23. However, that is not an answer to the challenge raised and does not explain 

Tiger’s delay above. The provisions of section 7 apply to a request made only 

 
9  “FA3”, p52. 
10  “FA8”, p79. 
11  “FA9” dated 4 June 2018, p83. 
12  FA99/26. 
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after court proceedings have commenced.13  A request made prior to 

commencement of court proceedings, is not affected.  

 

24. It is common cause that Tiger’s PAIA request was made on 6 April 2018,14 

pursuant to which correspondence ensued between the parties until 7 May 

2018 when Tiger was informed of the applicant’s decision on the request. The 

class action was only certified on 3 December 2018 and the action instituted 

thereafter, in April 2019, some 11 months after the applicant’s decision on 

Tiger’s request.15  PAIA provides for an internal appeal to be lodged within 60 

days of receipt of the decision on the request. At no stage during the 

intervening period between 7 May 2018 and April 2019 did Tiger pursue the 

internal appeal remedy. 

 

25. If Tiger genuinely required information requested in its subpoena and was not 

pursuing the subpoena for some illegitimate tactical or other advantage ulterior 

to the purposes of rule 38, Tiger would certainly have pursued the internal 

appeal remedy well within the prescribed time limit.  Its blatant and inexplicable 

failure to do so speaks volumes of Tiger’s genuineness in the issuance of the 

subpoena.  

 

APPLICANT’S POINTS OF ARGUMENT 

 

26. The NHLS approaches this Court to have the impugned subpoena set aside, 

for various reasons foreshadowed above. The reasons are that- 

 

26.1 the subpoena is manifestly vague and lacking in specificity; 

 

26.2 the subpoena makes demands for information not relevant to the 

issues in the pending action proceedings; 

 

 
13  PFE International & others v Industrial Development Corporation of SA Ltd 2013 (1) SA 1 (CC) at paras 7, 

20 & 21 
14  “FA3”, p52 
15  RA492/30.11 

https://jutastat.juta.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bsalr%7d&xhitlist_q=%5bfield%20folio-destination-name:'201311'%5d&xhitlist_md=target-id=0-0-0-7499
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26.3 the subpoena makes demands for information protected by law from 

disclosure; 

 

26.4 the subpoena is frivolous and vexatious, as evidenced by Tiger’s own 

failure to pursue an appeal remedy under PAIA; 

 

26.5 the subpoena entails a substantial and unreasonable diversion of the 

applicant’s resources; 

 

26.6 the subpoena constitutes an abuse of the court process.  

 

27. We make submissions on these points in turn below. 

 

LACK OF SPECIFICITY 

 

28. The procedure for procuring evidence for trial is governed by the provisions of 

Rule 38(1) of the Uniform Rules of Court, read with sections 35 and 36 of the 

Superior Courts Act 10 of 2013 (“the Act”). 

 

29. Rule 38(1)(a)(iii) provides that- 

 

“If any witness is in possession or control of any deed, document, book, 

writing, tape recording or electronic recording (hereinafter referred to as a 

“document”) or thing which the party requiring the attendance of such witness 

desires to be produced in evidence, the subpoena shall specify such 

document or thing and require such witness to produce it to the court at the 

trial.” 

 

30. This rule expressly requires, in unmistakable and peremptory terms, a 

subpoena duces tecum to ‘specify’ the document or thing which the witness is 

required to produce. It derives even greater legal force from the provisions of 

section 36(4) of the Superior Courts Act, referred to above, which specifically 

provide that no person is bound to produce any document or thing not specified 



10 
 

or otherwise sufficiently described in the subpoena (unless he or she actually 

has it in court). 

 

31. Therefore, if a document or thing cannot be specified it should, at least, be 

sufficiently described in the subpoena duces tecum in order for it to be properly 

identified.  If this requirement is not met, as we submit is the position in the 

present case, then the witness is not bound to comply with the subpoena. 

 

32. The impugned subpoena fails the test in one blatant and manifest fashion, 16 

and this is, by way of example, evident from the following widely and 

expansively worded demands:  

 

32.1 any and all reports (including microbiological or epidemiological 

reports), memoranda, notes, analyses or correspondence (including 

internal emails or other internal correspondence) prepared, compiled or 

exchanged in relation to any of the data collected or test results for 

detection testing of any Listeriosis species, including L. 

monocytogenes, for the period 1 July 2016 to the present;17 

 

32.2 any and all reports (including microbiological or epidemiological 

reports), memoranda, notes, analyses or correspondence (including 

internal emails or other internal correspondence) prepared, compiled or 

exchanged in relation to any of the data collected or test results for 

enumeration testing of any Listeria species, including L. 

monocytogenes, for the period 1 July 2016 to the present;18  

 

32.3 any and all reports (including microbiological or epidemiological 

reports), memoranda, notes, analyses or correspondence (including 

internal emails or other internal correspondence) relating to the 

 
16  “FA1”, p40-46. 
17  “FA1”, p40/1.  
18  “FA1”, p40/ 4, 3, 2 & 1. 
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detection of Listeria at any location during the period 1 September 2015 

to the present;19 

 

32.4 all reports relating to the detection, tracking, monitoring, investigation 

and reporting of Listeria during the period 1 September 2015 to the 

present, including but not limited to records of each process followed 

and of steps taken by the NICD in response to such detection, tracking, 

monitoring, investigation and reporting;20  

 

32.5 all reports of listeriosis during the period 1 September 2015 to the 

present and any documents generated or exchanged in relation to such 

reports, including but not limited to, any correspondence exchanged, 

reports and responses to enquiries and/or questionnaires.21 

 

33. As can be seen from this sample of Tiger’s demands, the language used is of 

the widest possible amplitude, including in its sweep every conceivable 

document said to be related to Listeria or listeriosis, without any attempt by 

Tiger to specify or sufficiently describe what is clearly a vast amount of 

information loosely referred to as any and all reports, memoranda, notes, 

analyses and correspondence required by it.   

 

34. In Beinash, the SCA found such expansive use of language and ill-defined 

category of documents not to be complaint with the requirements of Rule 38(1), 

and we add, now also of the Act. The Beinash case bears remarkable 

resemblance to the present case in regard to the wording of the demands in the 

subpoena.  What was said by the SCA in that case is therefore instructive and 

of equal application to the present. In regard to lack of specificity, Mahomed CJ, 

writing for the Court, had this to say:22 

 

“The first is the generality and wide ambit of the demands contained in the 

subpoena. The language used is of the widest possible amplitude, including 
 

19  “FA1”, p42/17. 
20  “FA1”, p42/18. 
21  “FA1”, p43/19. 
22  Beinash supra at 735C-F. 
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within its sweep every conceivable document of whatever kind, however 

remote or tenuous be its connection to any of the issues which require 

determination in the main proceedings. The possible permutations are 

multiplied with undisciplined abandon by a liberal and prolific recourse to 

the phrase 'and/or'. Its potential reach is arbitrarily expanded by the 

demand that the documentation must be produced whether it be 'directly or 

indirectly' of any relevance to a large category of open-ended 'matters'.  Not 

the slightest basis is suggested to support the belief that any of these 

documents exist at all or that, if they do, they can be of any assistance in 

the determination of any relevant issue which might impact on the relief 

sought in the main proceedings. No attempt is made to have regard to the 

specific requirement of Rule 38(1) of the Uniform Rules, which expressly 

requires that a subpoena duces tecum shall 'specify' the document or thing 

which the witness concerned is required to produce. The demand in the 

impugned subpoena includes the production of documentation which is 

said to arise from or 'in relation to the conduct or the activities' of the first 

and second defendant 'in or about the affairs or winding up' of 

conglomerates of companies such as the 'Masterbond group', with its 

notoriously complex and protracted history, and other groups such as 'the 

Alphabank group, National Properties Ltd, Interboard Ltd and Steiner 

Services (Pty) Ltd'.” 

 

35. These remarks bear equal, if not greater, application to the demands in Tiger’s 

subpoena. The undisciplined, liberal and prolific recourse to phrases such as 

“any and all”, “any Listeria species”, “including but not limited to” and “all data 

and test results”, certainly expands, ever so widely, the reach and ambit of the 

demands in the present case.   

 

36. The SCA considered that a bona fide litigant, in the position of Tiger, seeking to 

invoke the machinery of Rule 38(1), would have had regard to the need for 

specificity in the identification of documents required to be produced. Such a 

litigant, Mahomed CJ said, would not have disregarded that need, in the 

flagrant and oppressive way in which the appellant in that case, and Tiger in the 
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present case, has sought to do, through the expansive and generalised reach 

of the terms of the impugned subpoena.23  

 

37. We submit that the Court should accordingly conclude, as did the SCA in 

Beinash, that Tiger’s subpoena falls to be set aside, for its flagrant failure to 

comply with the requirements of Rule 38(1) and section 36(4) of the Act.  The 

applicant is therefore not bound to comply with the impugned subpoena.  

 

IRRELEVANT INFORMATION 

 

38. As already submitted, ‘relevance’ is one of the essential requirements for a 

valid subpoena. A bona fide and acceptable subpoena duces tecum must 

relate to a document or documents that are relevant to the issues in the action 

proceedings.24  

 

39. The provisions of section 36(5)(a) of the Superior Courts Act, bear reference in 

this regard, for the specific purpose of ‘relevance’. They empower a Judge to 

cancel a subpoena duces tecum when it appears to the Judge, inter alia, that 

the person subpoenaed is unable to produce any book, paper or document 

which would be relevant to any issue in the proceedings.  The consideration of 

‘inability to produce’ is to be made specifically in relation to the relevance or 

otherwise of the requested document to any issue in the action proceedings. It 

follows that when a witness cannot produce a document that is relevant to any 

issue in the proceedings, a Judge is entitled to act as envisaged in section 

36(5), and his/her powers vest, notwithstanding anything contained in section 

36.  Section 36(5), to the extent relevant, reads: 

 

“(5) When a subpoena is issued to procure the attendance of any person 

as a witness or to produce any book, paper or document in any 

proceedings, and it appears that- 

 

 
23  Beinash supra at 736E-F. 
24  Id at 734I. 
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(a) he or she is unable to give any evidence or to produce any book, 

paper or document which would be relevant to any issue in such 

proceedings; or 

(b) ….. 

 

(c) to compel him or her to attend would be an abuse of the process 

of the court, 

 

any judge of the court concerned may, notwithstanding anything 

contained in this section, after reasonable notice by the Registrar to the 

party who sued out the subpoena and after hearing that party in 

chambers if he or she appears, make an order cancelling such 

subpoena.” 

 

40. The Judge’s power in this section is not one constrained to on application by a 

party in the proceedings.  It is clear that the power is to be exercised mero motu 

on notice to the party who issued the subpoena, and the decision is to be made 

in chambers.  

 

41. The present application assists and urges the Court to exercise that power and 

cancel Tiger’s subpoena or set it aside.  

 

42. The question of relevance must axiomatically be determined by reference to the 

issue/s to be determined in the pending action proceedings against Tiger. On 

Tiger’s own version, the claim against it is premised on the NICD’s findings that 

Tiger’s facility in Polokwane was the source of the 2017/2018 listeriosis 

outbreak.25  Tiger puts more light on this by stating that the plaintiffs’ case is 

that every person who contracted listeriosis during the ‘claim period’ (23 

October 2016 to 3 September 2018) can trace the source of the infection to 

Tiger’s Polokwane facility.26  Tiger accepts that this may well be the single most 

important question in the class action.27  

 
25  AA108/53.  
26  AA108/53. 
27  AA92/11. 
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43. In more broad terms, the class action is premised on, inter alia, the allegations 

that an unprecedented number of listeriosis cases was reported in South Africa 

between January 2017 and May 2018, leading to the world’s largest outbreak of 

listeriosis.28  The ST6 strain, of Listeria monocytogenes (“L. monocytogenes”), 

found in ready-to-eat processed meat products from Tiger’s Polokwane facility 

was responsible for the outbreak during which a number of people died, others 

suffered severe health consequences and pregnant women experienced 

miscarriages.  That the victims would have ingested Tiger’s contaminated meat 

products that had been processed at its Polokwane facility over the claim 

period.29  

 

44. Further, that after the NICD made a determination, on 4 March 2018, that ST6 

detected in processed meat products from the Polokwane facility was the 

source of the outbreak, Tiger closed that facility on 5 March 2018 and recalled 

its processed meat products from the market.30  Tiger’s action led to a decline 

in the number of listeriosis cases, until 3 September 2018, when the end of the 

outbreak was declared, as no ST6 had been detected since June 2018.31  

 

45. On 26 April 2018, Tiger released a press statement in which it reported that it 

had received independent laboratory test results confirming the presence of 

ST6 in samples of its processed meat products manufactured at the Polokwane 

facility.32  In its plea, Tiger does not deny, but admits this allegation.33  

 

46. Tiger has volunteered further information that on or about 13 February 2018, 

the second respondent (“Consumer Brands”) received a positive test result for 

L. monocytogenes in a product sample collected from Mielie Kip polony 

manufactured at the Polokwane facility.34   

 
28  FA13/38. PoC, paras 34 & 74.1 
29  PoC, para 16. 
30  FA15/38.8 & 38.9. 
31  FA15/38.11 & PoC, para 74.2. 
32  FA15/38.10. 
33  FA16/40. 
34  FA16/41.  See also Tiger’s plea paras 46 & 66.16, where Tiger refers to independent laboratory test 

results, received by it, confirming the findings of the National Department of Health for the presence of 
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47. It is in the context of these facts and averments that the relevance or otherwise 

of the information requested in the impugned subpoena must be determined.  

 

48. As apparent from the subpoena, Tiger’s demands are of wide ambit, both in 

respect of the cause and the period of the outbreak.35 The cause was 

determined to be the ST6 strain found in processed meat products from Tiger’s 

Polokwane facility. 

 

49. However, Tiger seeks a vast amount of information in respect of detection 

testing of any Listeria species, including L. monocytogenes, not only in relation 

to the Polokwane facility, but in relation to four (4) of its facilities,36 regardless of 

the fact that three of those facilities are not implicated in the source of the 

outbreak.  Tiger seeks the same staggering amount of information in respect of 

samples obtained from unspecified ‘any other location”,37 for detection testing 

of any Listeria.38   

 

50. The demands are also not restricted to the period of the outbreak, i.e. January 

2017 to May 2018. Tiger seeks information dating back to 2016,39 1 September 

201540 and even January 2012,41 when it is or ought to be aware from the 

NICD’s reports that a marked increase in the number of listeriosis cases was 

noticed only in mid-June 2017, from hence the NICD became involved with 

further testing and monitoring, and issued its first monthly report in September 

2017.42  At best for Tiger, the outbreak period could be extended to June 2018, 

when the detection of ST6 had significantly declined.  

 

 
ST6 strain of L. monocytogenes in the physical plant environment at Tiger’s Polokwane facility, as well as 
positive detection of LST6 on the outer casing of two of its samples.  

35  Cf Submissions in RA p462/13 (13.1-13.5) regarding ‘relevance’. 
36  “FA1”, p40, paras 1 to 4, 22 & 23.  
37  “FA1”, p41, paras 6 to 9. 
38  See also p41 paras 11 & 12 (“FA1”), where Tiger seeks: “All data collected or test results for the period 1 

September 2015 to the present, to determine the ‘lineage’ or ‘sequence type’ of any Listeria mono 
detected at any location or facility ….”. 

39  “FA1”, p44, para 27, p40 paras 1 to 4 & 22 to 23, p41 paras 6 to 9. 
40  “FA1”, p41 para 11 & 12, 13 & 14, 15 & 16, 17 to 19, 21 
41  “FA1”, p44 para 26 
42  PoC p12/48. 
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51. The manifest and blatant irrelevance of Tiger’s demands is further evidenced in 

the following demands: 

 

“25. All documents, including situation and microbiological reports or other 

data and records of investigations and surveillance by the NICD in 

relation to each actual and suspected outbreak of Listeriosis in South 

Africa other than the 2017/2018 Listeriosis Outbreak, or regarding any 

similar epidemiological event involving Listeria in South Africa, other 

than the 2017/2018 Listeriosis Outbreak.” 

 

26 All data, documents, including situation and microbiological reports, 

studies, examinations, tests and other records of the NICD in relation 

to any actual or potential public health threat posed by Listeria 

Sequence Type 6 during the period January 2012 to the present. 

 

27. Any and all internal or external correspondence, and other written 

communication (including emails, SMS texts and memoranda) 

exchanged during the period 2016 to the present concerning the 

2017/2018 Listeriosis Outbreak or Listeria during the period 1 July 

2016 to the present with any person, entity or authority including (but 

not limited to) [a list of 13 entities, of which the last mentioned is yet 

another open ended suggestion of possibilities].” 43 

 

52. These demands are, with respect, so outrageous and show no regard 

whatsoever to the issues in the class action. The conclusion is inevitable, that 

the subpoena is motivated by some illegitimate purpose extraneous the 

provisions Rule 38(1) and section 36.  The unreasonable burden imposed on 

the NICD to commit to a minute search of what is no doubt a vast quantity of 

documents, even text messages, with no slightest suggestion that such 

messages still exists, is manifestly obvious and vexatious.  

 

 
43  “FA1”, p44/25 to 27.  See also paras 28 and 29 (p45) regarding the establishment of safety standards or 

requirements, not restricted to Listeria or any particular time period. 
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53. It should also be noted that Tiger’s demands go even far beyond the ‘claim 

period’, i.e. 23 October 2016 to 3 September 2018, despite Tiger 

acknowledging in its answering affidavit that the foundation of the class action 

is the harm caused to class members by contracting listeriosis from products 

manufactured at Tiger’s Polokwane facility during the ‘claim period’.44  The 

claim is, in turn, premised, as Tiger concedes, on the NICD’s findings that 

Tiger’s Polokwane facility was the source of the outbreak.45  

 

54. The ‘claim period’ precedes the outbreak period by a little over two months. As 

Tiger points out, that period of two months is factored in in order to account for 

the 70 days maximum incubation period of listeriosis.46  

 

55. If, as Tiger alleges in its answering affidavit, that the subpoena is targeted at 

obtaining evidence gathered during the outbreak period (from about August 

2017 to September 2018),47 and on which the NICD based its findings that 

Tiger’s Polokwane facility was the sole source of the outbreak,48 then Tiger 

must be prepared to concede that the subpoena is, to the extent sampled 

above, manifestly and materially inconsistent with this allegation, and falls to be 

set aside.49  

 

56. Documentation relating to evidence that underpins the NICD’s finding of a 

single outbreak source has already been provided to Tiger.50  Tiger itself admits 

that much in its answering affidavit.51  Information not provided to Tiger relates 

to third parties, i.e. other manufacturers and natural persons, including 

deceased individuals.  The reasons for not disclosing such information to Tiger 

are simple, as foreshadowed above, and dealt with more fully below. 

 
44  AA104/40-41 & AA108/53. 
45  AA104/41& AA108/53. 
46  PoC p10/38; AA95/16; RA469/13.25. 
47  AA96/18. 
48  AA95/16 to 20. 
49  RA450/8.4 – 8.8.  Tiger has failed to restrict its subpoena to documentation relating to the source and 

period of the outbreak. 
50  FA28/73-77; AA147/131.4: Tiger seeks to explain why it abandoned its PAIA request and issued a 

subpoena pursuing “substantially the same evidence”. RA462/13.5; Hiepner’s Affi p518-519: significantly 
para 3 correcting the allegations in para 131.6 of Tiger’s AA, in particular what Tiger had alleged in regard 
to annexure “N”.   

51  AA148/13.6.2.  See also Hiepner’s Affi p518-519. 
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57. As per the SCA’s decision in Beinash,52 a subpoena in which documents are 

requested without the slightest basis suggested to support the believe that any 

of such documents exists at all or that, if they do, they can be of any assistance 

in the determination of any relevant issue that might impact on the relief sought, 

is bad and falls to be set aside. The demands sampled above, calling for 

information dating way back to January 2012,53 more than 8 years ago now, 

directly resemble what was said in Beinash and should, without more, lead to 

the setting aside of Tiger’s subpoena.  

 

INFORMATION PROTECTED BY LAW 

 

58. As already submitted above, Tiger has been refused information relating third 

parties. ‘Third parties’ refer to other manufacturers and distributors of 

processed meat products, as well as natural persons (whether deceased or 

alive). The relevant demands in Tiger’s subpoena are in paras 6 to 10 

(regarding other facilities), paras 11 to 14 (regarding both facilities and natural 

persons), and paragraphs 19 to 21 and 23 to 24 (regarding natural persons).54  

 

Natural Persons 

 

59. Information relating to natural persons, including deceased individuals, is 

protected from disclosure by the mandatory provisions of s34(1) of PAIA, which 

state that the information officer of a public body must refuse a request for 

access to a record if the disclosure would involve the unreasonable disclosure 

of personal information about a third party, including a deceased individual.  

The exceptional circumstances enumerated in s34(2) do not arise in the 

present case. 

 

 
52  Beinash supra at 735E. 
53  FA20/44 & “FA1”, p44/26. 
54  “FA1”. 
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60. Therefore, the protection is absolute.55  Refusal on this ground will also satisfy 

the requirement of a reasonable or just excuse envisaged in s35(2) and s36(1) 

of Superior Courts Act. 

 

61. Further, s14 of the National Health Act (NHA) provides that all information 

concerning the user (or patient), including information relating to his/her health 

status, treatment or stay in a health establishment, is confidential. Such 

information may not be disclosed, except with, inter alia, the written consent of 

the user, or court order or law.  None of these factors exist in the present case. 

 

62. However, it is significant to point out that the plaintiffs, in the class action, have 

directly to Tiger either provided or discovered medical information relevant to 

each plaintiff’s claim.56 Tiger accepts this in its answering affidavit.57 It is 

therefore unclear why does Tiger still pursue, as against the NHLS, information 

pertaining to third parties.58 

 

63. Regarding a court order, it is trite that a Court will not make an order in the 

absence of persons whose rights or personal information will be affected by 

that order.59   

 

64. Further, it is apposite to refer to what was said by the Constitutional Court in 

MM v Smith (Freedom of Expression Institute as amicus curiae),60 

regarding protection of privacy of a person’s medical or personal information. 

The Court said: 

 

“[40] Private and confidential medical information contains highly sensitive 

and personal information about individuals. The personal and intimate 

nature of an individual’s health information, unlike other forms of 

documentation, reflects delicate decisions and choices relating to 

 
55  Beinash supra at 734I. 
56  Annexure “R”, p363, p375-397. See also annexure “P”, p358 paras 5 & 6. 
57  AA150/132.2. 
58  AA94/15. 
59  Matjhabeng Local Municipality v Eskom Holdings Ltd and others 2018 (1) SA 1 (CC) at [92]. 

60  2007 (5) SA 250 (CC). 
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issues pertaining to bodily and psychological integrity and personal 

autonomy. 

 

[41] Individuals value the privacy of confidential medical information 

because of the vast number of people who could have access to the 

information and the potential harmful effects that may result from 

disclosure. The lack of respect for private medical information and its 

subsequent disclosure may result in fear jeopardising an individual’s 

right to make certain fundamental choices that he/she has a right to 

make. There is therefore a strong privacy interest in maintaining 

confidentiality.” 

 

65. The Court continued in paras [43] and [45], as follows: 

 

“[43] As a result, it is imperative and necessary that all private and 

confidential medical information should receive protection against 

unauthorised disclosure. The involved parties should weigh the need 

for access against the privacy interest in every instance and not only 

when there is an implication of another fundamental right, in this case 

the right to freedom of expression. 

 

[45] This protection of privacy in my view raises in every individual an 

expectation that he or she will not be interfered with. Indeed, there must 

be a pressing social need for that expectation to be violated and the 

person’s rights to privacy interfered with.  There was no such 

compelling public interest in this case.”61 

 

66. We submit that even in the present case there are no compelling public interest 

considerations that warrant disclosure of third-party information, save to the 

extent already provided by the plaintiffs themselves to Tiger. 

 

 
61  See also Tshabalala-Msimang and Another v Makhanya and Others 2008 (6) SA 102 (W) at paras 26 & 

27. 
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67. The provisions of s47 of PAIA require that prior to disclosure of information 

envisaged in s34(1), the affected third party must be given notice and invited to 

submit representations. 

 

Other Third Parties 

 

68. The same protection applies to information of third parties provided to a public 

body in confidence or in terms of a confidentiality agreement. Section 37 of 

PAIA provides: 

 

“Mandatory protection of certain confidential information, and protection of 

certain other confidential information, of third party 

(1) Subject to subsection (2), the information officer of a public body— 

(a) must refuse a request for access to a record of the body if the 

disclosure of the record would constitute an action for breach of 

a duty of confidence owed to a third party in terms of an 

agreement; or 

(b) may refuse a request for access to a record of the body if the 

record consists of information that was supplied in confidence by 

a third party—  

(i) the disclosure of which could reasonably be expected to 

prejudice the future supply of similar information, or 

information from the same source; and 

(ii) if it is in the public interest that similar information, or 

information from the same source, should continue to be 

supplied. 

(2) A record may not be refused in terms of subsection (1) insofar as it 

consists of information— 

(a) already publicly available; or 

(b) about the third party concerned that has consented in terms of 

section 48 or otherwise in writing to its disclosure to the 

requester concerned.” 
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69. Information may be disclosed only as envisaged in s46 of PAIA. However, the 

circumstances there envisaged, do not arise in the present case. In terms of 

s46 of PAIA, disclosure must be made if: 

 

“(a) the disclosure of the record would reveal evidence of—  

(i) a substantial contravention of, of failure to comply with, the law; or 

(ii) an imminent and serious public safety or environmental risk; and 

(b) the public interest in the disclosure of the record clearly outweighs the 

harm contemplated in the provision in question.” 

 

70. It is not Tiger’s case that any of the factors above apply in the present case.  

 

71. Tiger’s subpoena can, therefore, not be complied with in regard to information 

pertaining to third parties.  That much was communicated to Tiger way back on 

7 May 2018,62 and again on 16 August 2019.63 

 

72. Despite that communication, Tiger still persists in its demands, thus resulting in 

the unreasonable incurrence of legal costs. 

 

FRIVOLOUS & VEXATIOUS 

 

73. Much of what is already submitted above goes also to showing that Tiger’s 

subpoena is frivolous and vexatious. This is one of the legal grounds upon 

which access to information may be denied under PAIA.64  We submit that, on 

the facts, this legal ground applies here to non-suit Tiger. 

 

 
62  “FA8”, p 79. 
63  “FA2”, p 47 para 13. 
64  s 45(a) of PAIA:  
 The information officer of a public body may refuse a request for access to a record of the body if— 
 (a) the request is manifestly frivolous or vexatious; or 

 (b) the work involved in processing the request would substantially and unreasonably divert the resources 
of the public body. 
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74. The frivolity and vexatiousness of Tiger’s subpoena are evidenced by its 

unreasonably expansive and wide ambit of the demands. The subpoena 

traverses matters way beyond the issues in the class action and the relevant 

period within which they arise.  It pays little, if at all, respect to the legitimate 

purpose of a subpoena under Rule 38(1) and s35, i.e. to obtain evidence or 

documents relevant to the pursuit of the truth in regard to the relief sought at a 

trial.65  It could not have been issued for bona fide reasons. 

 

75. Relevant to this point, we refer to what the SCA also found worrisome in 

Beinash:66  

 

“Lastly, if Beinash was bona fide in seeking to secure the production of 

documents relevant to the main proceedings in the possession or control of 

Wixley, he would have sought to help Wixley to do so by identifying clearly the 

documents which he required. He would not have sought to leave the witness 

guessing by imposing on him the burden of establishing what might or might 

not fall within his legitimate needs. He would not have compelled Wixley to 

make complex judgments under the shadow and threat of criminal sanctions if 

he erred. Nor would he have subjected Wixley to a minute search of what 

must be a vast quantity of documents potentially targeted by the expansive 

and uncertain reach of the subpoena. The impugned subpoena reflects no 

discipline in its choice of targets. The reach of its boundaries is 

unascertainable. It is oppressive and onerous in what it demands of Wixley. It 

suggests again an abuse of the Rule for the purposes of obtaining some 

illegitimate tactical or other advantage ulterior to the purposes of the relevant 

Rules.” 

 

76. Tiger’s subpoena is no different and could not be described any better than 

what was said above in Beinash. Tiger has failed to restrict the subpoena to 

what is relevant in the action proceedings.   

 

 
65  Beinash at 734I. 
66  Id at 737C-E. 
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76.1 it has failed to identify clearly the documents which it requires for the 

purposes of the trial; 

 

76.2 it has left to Prof Morris, on pain of imprisonment, the decision to 

determine what documents, generated over a period of 7 years, she 

considers might be relevant to Tiger’s demands; 

 

76.3 it obliges Prof Morris, on pain of imprisonment, to conduct a minute 

search of what is clearly a vast quantity of documents; “any and all” and 

“including but not limited to” emails, cell phone messages, notes, 

internal correspondence, analyses, memoranda, reports, etc. that might 

have been generated over a period 7 years regarding any bacteria, 

including Listeria.  

 

77. The conclusion is inevitable, Tiger’s subpoena is not intended to pursue a 

legitimate purpose. It is oppressive and onerous, in the extreme, in what it 

demands of the NICD. The subpoena is frivolous and vexatious, and must 

accordingly be set aside.  

 

SUBSTANTIAL & UNREASONABLE DIVERSION OF APPLICANT’S 

RESOURCES 

 

78. Further, on the point of protection by law, s45(b) of PAIA provides a legal 

safeguard against disclosure if the work involved in processing the request 

would substantially and unreasonably divert the resources of the public body. 

 

79. Tiger’s long shopping list, with expansive and wide-ranging demands, would no 

doubt entail a substantial and unreasonable diversion of the applicant’s 

resources from its statutory and legal function.  

 

80. The information requested is manifestly vast and stretches back a long period 

of time, completely unrelated to the outbreak period. The information targeted 

relates to detection testing of any bacteria and any Listeriosis species, not only 
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the ST6 strain associated with the outbreak, and gathered from any location, 

plant or facility, or any food or any clinical isolate of any living or deceased or 

foetus.  There is even uncertainty caused by the overlapping time periods in 

respect of which the information is requested. For example, information is 

requested from January 2012 to the present, from 1 September 2015 to the 

present and from 1 July 2016 to the present. 

 

81. In another instance, no timeframe is even specified. The demand is simply 

directed, in broad and liberal terms, to all documents, including situation and 

microbiological reports or other data and records of investigations and 

surveillance by the NICD in relation to each actual or suspected outbreak of 

Listeriosis or regarding any similar epidemiological event involving Listeria in 

South Africa, other than the 2017/2018 Listeriosis outbreak.67  There is no 

attempt whatsoever by Tiger to lay a basis for any suggestion that there was, at 

any other time, a similar epidemiological event as the 2017/2018 outbreak and 

to specify, for the purposes of identifications, of any of those generally and 

collectively mentioned material that are simply referred to as “all documents, 

reports or other data and records”.  

 

82. The NICD is, once again, left to search for such material and judge for itself 

whether it relates to the category of matters referred to by Tiger, but not relating 

to the outbreak strain and period that is at the centre of the class action.  What 

Tiger requires is that the NICD’s resources must not only be wasted but must 

be so wasted on a search for irrelevant material.  

 

83. This abuse knows no limits, as further evidenced by yet another sample of 

Tiger’s demands requiring, in their typical style of broad and expansive 

language, any and all reports, memoranda, notes, analyses or correspondence 

(including but not limited to internal emails or other electronic correspondence) 

requested, prepared, compiled or received in relation to the establishment or 

setting of any safety or contamination standards or requirements in relation to 

the presence of any bacteria, including Listeria, in any ready to eat food or 

 
67  “FA1”, p44 para 25. 
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ingredient of such food.68  This is followed by a related and equally open-ended 

and irrelevant demand, requesting all and sundry in relation to any testing 

required by the said safety or contamination standards or requirements.69  

 

84. To the above one might add the information requested in paragraph 27 of 

Tiger’s subpoena, for any and all internal or external correspondence and other 

written communication (including emails, SMS texts and memorandum) 

exchanged during the period 2016 to the present concerning Listeria during the 

period 1 July 2016 to the present or the 2017/2018 outbreak period, with any 

person, entity or authority, including but not limited to the list of names given in 

the same paragraph.70  

 

85. The purpose of these demands is by no means clear. The scope of their reach 

is arbitrarily and indeterminately expanded by frequent use of the words “any 

and all’” and “including but not limited to”.  The demands call for material that 

bear no relevance to what Tiger alleges is the purpose of its subpoena, namely 

to obtain evidence relied upon by the NICD during the 2017/2018 outbreak in 

order for Tiger’s experts to test the credibility and reliability of the NICD’s 

conclusions regarding a single outbreak source.71 The subpoena is 

demonstrably at odds with this alleged purpose.  

 

86. The alleged purpose is itself dubious, given that since publication of the NICD’s 

findings and subsequent provision of documentation to Tiger in relation 

thereto,72 Tiger has neither challenged the credibility or reliability of the NICD’s 

findings, nor the methods employed by the NICD in arriving at those findings.73  

 

87. In fact, Tiger’s expert, Prof Den Bakker, confirms in his supporting affidavit that 

the methods used by the NICD in the investigation and reporting of the 

outbreak are consistent with the widely accepted outbreak investigation method 

 
68  “FA1” p45/28. 
69  “FA1” p45/29. 
70  “FA1”, p44. 
71  “AA97/20.  See also AA92/11 & 17 & 19. 
72  RA453/8.13, 8.14, 8.16 & 8.16 
73  RA454/8.19–8.25. 
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based on lines of evidence, microbiologic, epidemiologic and trace back 

evidence.74   

 

88. Prof Den Bakker has also tested and endorsed, way before the litigation, the 

correctness and credibility of the NICD’s test results of whole genome 

sequencing for 43 isolates uploaded onto the GenBank repository of the 

National Centre for Biotechnology Information.75 The report of his analysis is 

dated 7 June 2018 and attached as “RA1” to the replying affidavit.76 

 

89. Given all of these facts, it is grossly unreasonable for Tiger to seek to divert the 

NICD’s limited resources to a purpose wholly extraneous to the objects of Rule 

38(1) and sections 35 and 36 of the Act.  The subpoena should be set aside 

also for these reasons. 

 

ABUSE OF COURT PROCESS 

 

90. The above facts already show a blatant abuse of the court process by Tiger.  

As was held in Beinash, the machinery contained in Rule 38, and now also in 

sections 35 and 36 of the Superior Courts Act, must be utilised in a bona fide 

manner and not for the purposes of pursuing ends extraneous to the real 

objectives sought to be attained through the Rule.77  

 

91. The SCA has said that the objective of the Rule is to enable a litigant to pursue 

and ventilate the truth in a dispute in pending proceedings by obtaining properly 

specified documents relevant to the issues in dispute. That objective was 

lucidly expressed by Mahomed CJ as follows:78 

 

“Regard being had to these circumstances, the question which arises on 

appeal is whether the issue and attempted enforcement of the impugned 

 
74  RA454/8.21; Den Bakker p 402/10. 
75  RA457/8.29–8.31. 
76  “RA1” p 494. 
77  Beinash supra at 737B. 
78  Id at 736D. 



29 
 

subpoena constituted a bona fide exercise of the rights of a litigant in terms 

of the rules of court to pursue and ventilate the truth in the dispute which 

had developed between the parties to the main proceedings and then 

pending in the court a quo. In my view it did not. The court a quo was 

justified in concluding that it constituted an abuse of the machinery 

provided by the rules of court to assist litigants in obtaining properly 

specified documentation relevant to issues properly identified in any 

pending proceedings.” 

 

92. That objective is certainly not served by Tiger’s elaborate and unduly wide 

subpoena. At the risk of repetition, the subpoena strays well beyond the issues 

in the class action, as well as the relevant period within which they arose.  The 

subpoena is not even consistent with Tiger’s own purpose alleged in the 

answering affidavit. 

 

93. It is inconceivable that the objective of the Rule and the relevant sections of the 

Superior Courts Act can ever be said to be achieved by the sort of a subpoena 

issued by Tiger; demanding a countless number of documents, electronic or 

otherwise, even cell phone messages, all unspecified and vaguely described, 

that might have been generated over a period of seven years, thereby requiring 

time and effort by the NICD to toil through a vast quantity of documents, 

painstakingly searching for what might be relevant to Tiger’s demands, on pain 

of imprisonment. This subpoena certainly evidences lack of bona fides on 

Tiger’s part and a slick attempt to pursue objectives extraneous to the purposes 

of the law and court process.  Tiger’s conduct, we submit, constitutes a flagrant 

abuse, which this Court is entitled to protect itself and affected parties 

against.79 

 

94. The abuse is further evidenced by the fact of Tiger’s prior request for access to 

information under PAIA which Tiger has, for no valid reason, failed to pursue.  

 

 
79  Id at 734J. 
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95. The PAIA request preceded the impugned subpoena by a period of nearly 12 

months. The request was made on 6 April 2018,80 and the subpoena issued on 

24 May 2019.81 

 

96. On Tiger’s own version, the subpoena is an attempt to procure substantially the 

same evidence or information as its PAIA request.82  According to it, this is not 

abuse, as it alleges the NHLS did not provide Tiger with the documents and 

information requested.  Its request, Tiger alleges, was resisted by frivolous and 

unfounded excuses, and the NICD did not produce the documents sought 

under PAIA. Thus, it pursued the same evidence by way of a subpoena.83  

 

97. Whilst by this allegation Tiger essentially says that no requested documents 

were provided to it, and as a result, “the same”, as opposed to “substantially the 

same”, information had to be subpoenaed; note the double talk, later, in the 

same answering affidavit, Tiger alleges differently.  Its version changes from ‘no 

requested documents were provided’ to ‘not all requested documents were 

provided’.84  The former allegation is simply untruthful, for Tiger itself concedes, 

as it claims to have demonstrated and that it is self-evident from its annexure 

“N”, that the documents pertaining to Tiger have been provided to it.85 

 

98. Regarding annexure “N”, the correction made by Tiger’s attorney in a 

subsequently filed affidavit, dated 19 February 2020, is fundamentally 

significant, as it shows that Tiger has been provided with more information than 

it was prepared to admit in the answering affidavit or cared to properly 

consider.86  

 

99. The final response to Tiger’s request under PAIA was in a letter dated 7 May 

2018,87 and the class action was only instituted on or about 15 April 2019, 

 
80  “FA3” p 52.  
81  “FA1” p 36. 
82  AA99/26 & AA147/131.4. 
83  AA99/26. 
84  AA147/131.4 & AA148/131.6.2 
85  AA148/131.6.2. 
86  Page 517, Hiepner’s Affidavit. 
87  “FA8”, p79. 
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nearly 12 months thereafter. At no stage during that intervening period did Tiger 

take steps to appeal the decision or to enforce its PAIA request. This 

inexplicable failure casts a serious doubt on Tiger’s need for the requested 

information and its genuineness in the pursuit thereof. Could the purpose 

simply be to delay the action or gain some illegitimate tactical advantage in the 

class action, is unclear to the NHLS. 

 

100. What is however clear to the NHLS is that Tiger’s actions are inherently 

abusive of the court process. Tiger’s double talk, inconsistent versions, 

untruthful allegation about documents provided or not provided to it (proffered 

as the reasons for seeking the same information in the subpoena), and the 

pursuit of a wholesale enforcement of the subpoena, despite the admission in 

Hiepner’s affidavit, are but some of the factors that show a flagrant abuse of the 

court process against which the Court should not hesitate to show its 

displeasure by an appropriate order of costs against Tiger. 

 

CONCLUSION 

 

101. In the result, it is submitted that Tiger’s subpoena falls to be dismissed with 

costs, such costs to include costs for the employment of two counsel.  

 

 

                  PG SELEKA SC 

                  F KARACHI 
 

                  CHAMBERS: SANDTON 
                  13 April 2020 
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