
IN THE HIGH COURT OF SOUTH AFRICA 
(GAUTENG LOCAL DIVISION, JOHANNESBURG) 

 

CASE NO: 12835/18 

 

In the matter between: 

 

MOTHLA WEHEMINA NGOBENI First Applicant 

CLINTON GREGORY CHINULA Second Applicant 

MAMORAKA NTJANA Third Applicant 

PHILIP GEORGE COETZEE Fourth Applicant 

PRESENDRIE GOVENDER Fifth Applicant 

ANNELIZE LE ROUX Sixth Applicant 

XOLILE BOSCH Seventh Applicant 

RAJESH KUMAR MISRA Eighth Applicant 

SEBASTIAN LAURENT STEPHEN  

SCHWAGELE-FAN MORITZ Ninth Applicant 

SHEREZE CURTIS Tenth Applicant 

ALANA JULIE Eleventh Applicant 

JOHN PIETER KEISER Twelfth Applicant 

THATO OSCAR MATHOLE Thirteenth Applicant 

CARLA VERLAAT Fourteenth Applicant 

 
And 
 
TIGER BRANDS LIMITED      First Respondent 

ENTERPRISE FOODS (PTY) LTD            Second Respondent 

TIGER CONSUMER BRANDS (PTY) LTD Third Respondent 

______________________________________________________________ 
 

 
HEADS OF ARGUMENT 

 
______________________________________________________________ 

    
  



Page 2 of 35 
 

Introduction 

1 This is an application to certify a class action for damages claims against 

the respondents. 

2 The application arises from the recent listeriosis epidemic (“the epidemic”) 

in South Africa.  This was the largest listeriosis epidemic in recorded 

history.  The epidemic has resulted in more than 1000 people contracting 

listeriosis, with over 180 recorded deaths, 70 of these deaths being 

infants.1 

3 Listeriosis is a disease that occurs when a person is infected with the 

listeria monocytogenes bacterium (“Listeria”).  Listeriosis has particularly 

acute effects among people with compromised immune systems — such 

as persons suffering from HIV/AIDS, diabetics, and pregnant women.2 

4 The epidemic was traced to the respondents’ meat processing facility in 

Polokwane by the National Institute for Communicable Diseases.3 

5 The applicants seek the certification of a class action on behalf of four 

classes of individuals who, the applicants contend, have claims for losses 

suffered against all or some of the respondents. 

 

1  FA, p14, para 4 

2  FA, p15, para 6 

3  FA, p15, para 9 
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6 The parties agreed upon the contents of a draft order to certify the class 

action.4  The matter has thus been enrolled on the unopposed roll. 

7 The purpose of these heads of argument is to motivate for certification of 

the class action in the terms set out in the draft order.  This is in 

compliance with the directive form the Deputy Judge President, as 

referred to in the practice note. 

The purpose of the supplementary affidavit  

8 The applicants’ attorney, Richard Spoor, from Richard Spoor Inc (“RSI”), 

deposed to a supplementary affidavit, on 14 November 2018, as 

envisaged in paragraph 12 of the minute of the case management 

meeting held with the Deputy Judge President (attached to the practice 

note).  The purpose of the affidavit is to:5 

8.1 introduce the consent order between the parties, and deal with 

differences between the consent order and the notice of motion; 

8.2 explain the need to join four additional class representatives; 

8.3 explain the need to join an additional respondent; 

8.4 set out the basis for the addition of a second firm of attorneys as 

joint class legal representatives; 

 

4  SA, Annexure “LIS6”, pp 757-765. 

5  SA, pp 500-501, para 4. 
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8.5 justify the need for and the sufficiency of a reduced media 

campaign as part of the notification process; and 

8.6 justify the admission of the affidavit to supplement the founding 

affidavit, in order to support the relief sought in the consent order. 

9 Spoor explains that: 

9.1 Since the application was launched at the end of March 2018, the 

parties have engaged in discussions with a view to finalise the 

application for certification of a class action without prolonged 

litigation, in order for the merits of the matter to be considered 

without delay.  As a result, the parties have agreed on a draft order.6 

9.2 Initially, two separate applications for certification were filed against 

the respondents. First an application was filed under case number 

10521/2018 by LHL Attorneys Inc. (“LHL”) on behalf of a single 

applicant. Spoor then filed the present application on behalf of 

different applicants, under case number 12835/2018.7 

9.3 The first and second respondents opposed both applications.  They 

did so on various grounds, including that the two applications are 

irreconcilable, because they both sought to have a class certified 

 

6  SA, p 501, para 5 

7  SA, p 501, para 7 
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against the respondents for essentially the same groups of people 

on the basis of substantially the same causes of action.8   

9.4 This aspect was resolved by effectively amalgamating the two 

efforts to have a class action certified.  LHL has withdrawn the first 

application, and RSI and LHL have agreed to be joint attorneys for 

the class action, if this Honourable Court deems it appropriate.9 

10 The supplementary affidavit allows this Court to adjudicate the matter 

upon all the facts relevant to the issues in dispute.10  The matter dealt with 

in the supplementary affidavit is material to adjudicating upon the draft 

order, and could not have been presented at the time of launching the 

application.11  In all the circumstances it is respectfully submitted that the 

supplementary papers should be received.12 

Joinder of additional parties 

Joinder of the eleventh to fourteenth applicants 

11 The applicants seek to join four additional class representatives.  Spoor 

explains that this will allow for a more appropriate spread of class 

 

8  SA, p502, para 8 

9  SA, p502 para 9 

10  Cohen NO v Nel 1975 (3) SA 963 (W) at 970 B 

11  Nick’s Fishmonger Holdings (Pty) Ltd v Fish Diner in Bryanston CC 2009 (5) SA 629 (W) at 
641 G to 642 D 

12  James Brown & Hamer (Pty) Ltd v Simmons NO 1963 (4) SA 656 (A) at 660 F. 
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representatives across the board, and it will also cater for the joining of 

forces, in that the additional applicants are individuals who have originally 

requested LHL to represent them.13 

12 Each additional class representative has a cause of action against the 

respondents, as briefly set out in their supporting affidavits.14   These 

causes of action will depend on substantially the same questions of law 

and fact. 

13 Spoor further confirms that the additional class representatives have been 

made aware, in their first language, that they join as applicants in support 

of this application for the certification of a class action instituted against 

the respondents. They have responded by acknowledging their legal and 

ethical duties as prospective class representatives to the proposed 

classes. I refer this Honourable Court to their respective supporting 

affidavits in further support of these statements.15 

14 The joinder of the additional class representatives is appropriate and 

desirable.  Their legal role further protects and amplifies the rights of the 

proposed class members.16  It is submitted it would then be in the interests 

of justice that they be joined as additional applicants. 

 

13  SA, p502, para 11 

14  Annexures “LIS2”, pp550-554; “LIS3”, pp559-563; “LIS4”, pp598-602; “LIS5”, pp670-674 

15  SA, p505, para 18 

16  SA, p505, para 19 
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15 It is respectfully submitted that this is an appropriate instance for the court 

to exercise its power to allow the joinder.17 

Joinder of the third respondent 

16 During negotiations, the first and second respondents indicated that the 

processed meat products which the applicants allege were contaminated, 

were in fact manufactured and distributed by Tiger Consumer Brands 

Limited (Registration number 1972/006590/06).18  

17 As a result, the applicants seek to join Tiger Consumer Brands Limited as 

the third respondent, and Tiger Consumer Brands Limited and the other 

two respondents have agreed to the joinder.  The joinder of Tiger 

Consumer Brands Limited is necessary to give any meaning and effect to 

any resultant court order.19 

18 The basis upon which the applicants will seek to hold Tiger Consumer 

Brands Limited liable, is the same as that which applies to the second 

respondent, as set out in the main founding affidavit.  The applicants are 

not in a position to merely accept the respondents’ statement as to who, 

within the group of companies, manufactured and distributed specific 

products at this stage.  The parties have agreed that it would be more 

appropriate to deal with the issue of which respondent or respondents are 

 

17  Dendy v University of the Witwatersrand 2005 (5) SA 357 (W) para [73] 

18  SA, p506, para 20. 

19  SA, p506, para 21. 
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or should be held liable in the action, rather than burdening the 

certification application therewith.  It is on this basis that the three 

respondents do not object to the joinder of the third respondent.20 

19 In the circumstances it is submitted that the third respondent is a 

necessary party to the class action, and it is appropriate to allow its 

joinder.21, 22  

The criteria for certifying a class action 

20 The Supreme Court of Appeal has identified several factors to take into 

account when it is considered whether or not to certify a class action:23  

20.1 the existence of an objectively identifiable class; 

20.2 the existence of a triable cause of action; 

20.3 commonality on issues of fact and law; 

20.4 damages that (i) flow from the cause of action, and (ii) are 

ascertainable or capable of ascertainment; 

 

20  SA, p506, para 22. 

21  SA, p506, para 23. 

22  Amalgamated Engineering Union v Minister of Labour 1949 (3) SA 637 (A); Khumalo v 
Wilkens 1972 (4) SA 470 (N) at 475 A to B; Abrahamse v Cape Town City Council 1953 (3) 
SA 855 (C) at 859. 

23  Children’s Resource Centre Trust and Others v Pioneer Food (Pty) Ltd and Others 2013 (2) 
SA 213 (SCA) 
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20.5 appropriateness of the class action as a means of claiming 

damages; 

20.6 the existence of an appropriate procedure for allocating damages 

to the classes; and 

20.7 suitability of the class representatives. 

21 The absence of one of these factors is not fatal to certification.24  The 

enquiry should be underpinned by the interest of justice.25 

The applicants meet the criteria for certification 

(i) The existence of objectively identifiable classes 

22 The test for class definitions is simply based upon the objective nature of 

the definition.  That is, a member of the putative class must be able to 

determine their membership by examining their situation in light of the 

class definition.26 

23 Mulheron27 identifies two problems that arise in shaping the class:28   

 

24  Mukaddam and Others v Pioneer Foods (Pty) Ltd and others 2013 (5) SA 89 (CC) at para 
35 

25  Mukaddam at para 34 

26  Children’s Trust at para 29 

27  Rachel Mulheron, The Class Action in Common Law Legal Systems, Oxford Press, 2004 

28  Mulheron, pp328 - 333 
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23.1 Over-inclusivity, where the class definition is so broad that it 

undermines the commonality among claimants; and 

23.2 A subjective class definition, which occurs where: 

 “…the class member would fall within the definition only if the 

merits of his or her action were made out, so that the 

definition is conclusory of the merits.”29 

24 The SCA also identified these pitfalls in Children’s Trust.30 

25 The applicants seek to certify four classes, amended by agreement with 

the respondents. 

26 The classes are as follows: 

26.1 The first class comprises people who contracted listeria as a result 

of ingesting contaminated food products originating from or having 

passed through the Enterprise meat processing facility at 

Polokwane (“the Polokwane facility”) over the period 23 October 

2016 to 3 September 2018 (“the relevant period”). 

26.2 The second class comprises children who contracted listeriosis 

while in utero, as a result of their mothers having consumed 

contaminated food products originating from or having passed 

through the Polokwane facility over the relevant period. 

 

29  Mulheron, pp328-329 

30  Children’s Trust at paras 31-34 
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26.3 The third class comprises the dependents of people who contracted 

listeriosis as a result of having ingested contaminated food 

products originating from or having passed through the Polokwane 

facility over the relevant period. 

26.4 The fourth class comprises people who are liable for the support of 

others who consumed contaminated food products from the 

Polokwane facility and (i) survived, or (ii) died as a result thereof. 

27 Members of each class determine their membership in the classes with 

respect to the following objective criteria, which are common to all the 

classes: 

27.1 That individual, their mother, their deceased breadwinner, or a 

person for whose support they were liable, contracted an infection 

of the listeria monocytoegenes bacterium; 

27.2 That individual, their mother, their deceased breadwinner, or a 

person for whose support they were liable, ingested processed food 

products emanating from the Enterprise processing plant; 

27.3 Those processed meat products passed through the Enterprise 

Processing facility in Polokwane over the relevant period; and 

27.4 That individual’s infection must have arisen as a result of that 

individual ingesting the contaminated processed meat products. 
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28 The period referred to in the class definitions has been established as 

follows: 

28.1 The epidemic started in January 2017.  Because listeria has an 

incubation period of up to 70 days, it has been calculated that the 

contaminated products have passed through the Polokwane facility 

from approximately 23 October 2016 onwards.31 

28.2 The date of 3 September 2018, is the date upon which the Minister 

of Health declared that the listeriosis epidemic was officially 

considered to be over.32  The original date of 4 March 2018 is the 

date upon which the Polokwane facility was closed.33  However, 

that would not necessarily have been the date by which people had 

consumed the products, or that an infection had manifested itself. 

29 These persons will be able to objectively determine their membership to 

the class by reference to the following factors: 

29.1 S/he contracted an infection of listeria monocytogenes; and 

29.2 s/he ingested products originating from the Polokwane facility. 

30 The classes target four categories of people, who suffered different harm: 

 

31  FA, p56, para 121 

32  SA, p507, para 26 

33  FA, p57, para 121.2 
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30.1 Members of the first class suffered harm when they personally 

consumed contaminated processed meat products and fell ill. 

30.2 Members of the second class, are children whose mothers 

consumed contaminated processed meat products while pregnant. 

30.3 Members of the third class are dependents of people who died from 

eating contaminated processed meat products. 

30.4 Members of the fourth class are liable for the care of other persons 

who sustained harm from the contaminated processed meat 

products. 

31 Patently, these classes are objectively identifiable. 

(ii) A triable cause of action 

32 The test for the existence of a triable cause of action is similar to that on 

exception, namely whether on all possible readings, no cause of action is 

made out.34 

33 Certification should not be refused unless the claim is patently without 

merit.35  This may be determined by reference to the allegations made in 

the founding affidavit and the draft particulars of claim, attached to the 

 

34  Children’s Trust, at para 36 

35  Children’s Trust at para 39 
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certification application. 36   In foreign jurisdictions, it is generally 

recognised that this threshold is very low.37 

34 The applicants’ claim is based on three causes of action. 

35 The first cause of action rests on s 61(1) of the Consumer Protection Act, 

68 of 2008 (“CPA”).38  This section imposes strict liability on producers of 

unsafe or hazardous goods for any harm, resulting from the manufacture, 

distribution or marketing of defective or hazardous goods. 

36 The applicants allege the following in support of the first cause of action: 

36.1 The applicants are consumers as defined in the CPA.  This is so 

because the definition of a “consumer” includes someone who used 

a particular product.39 

 

36  Children’s Trust at para 39 

37  Maple Leaf Airia Brands Inc v Air Canada 2015 ONSC 5352 at para 63  

38   This section reads: 

 “Except to the extent contemplated in subsection (4), the producer or importer, distributer or 
retailer of any goods is liable for any harm, as described in subsection (5), caused wholly or 
partly as a consequence of  

(a) supplying any unsafe goods; 

(b) a product failure, defect or hazard in any goods; or  

(c) inadequate instructions or warnings provided to the consumer pertaining to any hazard 
arising from or associated with the use of any goods, 

 irrespective of whether the harm resulted from any negligence on the part of the 
producer, importer, distributor or retailer, as the case may be.” 

39  CPA, s1, “consumer”, subsection (c).  See also: Eskom Holdings v Halstead-Cleak 2017 (1) 
SA 333 (SCA) at para 15 
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36.2  The first respondent “produced” the contaminated processed meat 

products, as defined in the CPA.  A producer is defined as a person 

who — 

“by applying a personal or business name, trade mark, trade 

description or other visual representation on or in relation to 

the goods, has created or established a reasonable 

expectation that the person is a person contemplated 

in paragraph (a)” 

36.3 The second and/or third respondents were also “producers” as 

contemplated in the CPA.40  This is so because they refined and/or 

otherwise produced the contaminated meat products — 

“…with the intention of making them available for supply in 

the ordinary course of business…”41 

36.4 The defendants marketed the contaminated processed meat 

products on the basis that no further preparation was required. 

36.5 The processed meat products were contaminated with listeria.  

Consequently, they were defective and/or hazardous for human 

consumption. 

36.6 The applicants consumed these products and suffered harm.  

Consequently, the respondents are strictly liable for the harm they 

suffered. 

 

40  SA, Annexure “LIS1”, p533, para 63.2 

41  CPA, s1, definition of “producer”, subsection (a) 
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37 The second cause of action is based upon Aquilian liability.  The 

applicants must allege and prove that — 

37.1 the defendants acted or failed to act; 

37.2 the defendants’ action or omission was wrongful; 

37.3 the defendants were at fault; 

37.4 the act or omission caused the plaintiff to suffer damages; and 

37.5 the damages are capable of quantification. 

38 The applicants allege as follows: 

38.1 The respondents produced ready-to-eat meat products that they 

knew or should have known were susceptible to Listeria.  They 

were aware of the potential danger of distributing contaminated 

processed meat products, and the consequences of doing so. 

38.2 The respondents had a legal duty to prevent this harm.  This legal 

duty arose from — 

38.2.1 the special relationship of trust that they enjoy with the 

applicants, as consumers of their products, which required 

them to ensure that their products were (i) safe for human 
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consumption, and (ii) free of hidden dangers, and (iii) not 

contaminated with dangerous levels of bacteria; and 

38.2.2 the various statutory duties imposed upon the 

respondents, which were enacted for the applicants’ 

benefit to protect them from, inter alia, exposure to 

contaminated products. 

38.3 The respondents negligently failed to take steps to prevent the 

foreseeable harm that could arise from distributing contaminated 

processed meat products. 

38.4 The respondents’ failures were the factual and legal cause of the 

harm suffered by the applicants. 

38.5 The applicants seek an order holding over damages for calculation 

at a later stage.  This method pleading has been accepted by the 

SCA, even in motion proceedings.42 

39 The third, is a claim for constitutional damages.  The legal principles 

founding this claim are as follows: 

39.1 The applicants seek to invoke the Court’s obligation to forge tools 

to create effective remedies for the breach of fundamental 

 

42  Cadac (Pty) Ltd v Weber-Stephen Product Company and Others 2011 (3) SA 570 (SCA) at 
para 13 
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entrenched rights.43  Section 38 of the Constitution permits a Court 

to grant “appropriate relief” when a person alleges or establishes 

that a right in the Bill of Rights has been infringed. 

39.2 Appropriate relief may include an award for damages where 

damages are necessary to protect and enforce the right 

concerned.44  After all, as the Constitutional Court held in Fose, an 

appropriate remedy must be an effective one.45 

39.3 The award of constitutional damages against state actors is now 

relatively well established.46  These damages are determined with 

reference to (i) the nature of the rights concerned; (ii) the available 

alternative remedies to assert them; and (iii) the consequences of 

the breach for the claimant concerned.47  Such damages are not a 

matter of last resort, and can be sought independently.48 

39.4 However, awards of constitutional damages against private actors 

have not been similarly explored.  In Dendy,49 the SCA upheld the 

 

43  Fose v Minister of Safety and Security 1999 (3) SA 786 (CC) at para 69.  Fose dealt with 
s7(4) of the Interim Constitution, which was the predecessor to s38. In similar terms, it 
provided for “appropriate relief” to be granted for the infringement of a right in the bill of 
rights. 

44  Fose at para 60.   

45  Fose at para 69 

46  President of the Republic of South Africa and Another v Modderklip Boerdery (Pty) Ltd (Agri 
SA and others, amici curiae) 2005 (3) SA 3 (CC); and MEC, Department of Social Welfare, 
Eastern Cape v Kate 2006 (4) SA 478 (SCA)  

47  See Kate at para 25 

48  Kate at para 27 

49  Dendy v University of the Witwatersrand and Others 2007 (5) SA 382 (SCA) 
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High Court’s refusal to consider constitutional damages, as the 

applicant did not prove a cause of action and had available 

alternatives.50 

39.5 This apparent novelty is not an impediment to certification, provided 

the claim is legally plausible.51  

40 As relates to Constitutional damages, the applicants allege as follows: 

40.1  The respondents’ conduct has apparently breached several rights, 

including the right to: dignity (s 10); life (s 11); bodily integrity 

(s 12(2)); an environment that is conducive to wellbeing (s 24); and 

access to food (s 27). 

40.2 In respect of children, the respondents have additionally breached 

their right to: parental care (s 28(1)(b)); and basic nutrition 

(s 28(1)(c)). 

40.3 The common law does not provide adequate remedies to 

ameliorate this breach.  This is so because the common law does 

not account for, inter alia — 

40.3.1 the widespread scale and systematic impact of the 

listeriosis outbreak; 

 

50  Dendy at paras 22 and 23 

51  Children’s Trust at para 37 



Page 20 of 35 
 

40.3.2 the harm occasioned by the respondents’ destabilisation 

of the safety of the food supply for the materially poor; 

40.3.3 the harm occasioned by the respondents’ negligent 

aggravation of the vulnerability of the materially poor in 

society; and 

40.3.4 the respondents’ failure to take steps to limit the harm in 

light of — 

(a) their knowledge, expertise, and ability to do so; and 

(b) the nature, extent, and impact of the harm caused by 

the outbreak. 

40.3.5 The need to ensure corporate accountability in the 

provision of essential food products. 

41 In the premises, we submit that the applicants have disclosed a triable 

cause of action. 

(iii) Damages that are ascertainable 

42 We have already mentioned that it is permissible for the applicants to seek 

a declaration of the respondents’ liability and to hold over damages to the 

second phase of the litigation.52 

 

52  See Cadac above 
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43 The applicants list the broad categories of damages they intend to prove:53 

43.1 Those applicants who survived would be entitled to damages for 

pain and suffering; past and future loss of income; and past and 

future hospital expenses. 

43.2 Applicants who lost family members would have an additional claim 

for emotional shock and a dependents action; 

43.3 Children born with complications, or those who suffered permanent 

disabilities would have an additional claim for loss of amenities of 

life; disablement; and lost earning capacity; and 

43.4 Those applicants who bear the increased burden of supporting 

people with permanent disabilities, have a claim for the cost of that 

increased burden. 

44 Patently, these damages would flow directly from the respondents’ 

conduct. 

(iv) Commonality 

45 Certification requires the existence of (i) common issues of fact and law 

among the class (ii) that can be determined in one action.54  Certification 

does not require commonality of all issues of fact and law.55 

 

53  FA, p53, para 116 

54  Children’s Trust at para 44 

55  Children’s Trust at para 45 
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46 In Nkala,56 this court adopted the test for commonality set out by the 

Canadian Supreme Court in Vivendi,57 which held: 

“…the underlying (commonality) question is whether allowing 

the suit to proceed as a representative one will avoid 

duplication of fact-finding or legal analysis. Thus an issue will 

be “common” only where its resolution is necessary to the 

resolution of each class member’s claim. It is not essential 

that the class members be identically situated vis-à-vis the 

opposing party. Nor is it necessary that common issues 

predominate over non-common issues or that the resolution 

of the common issues would be determinative of each class 

member’s claim. However, the class members’ claims must 

share a substantial common ingredient to justify a class 

action. Determining whether the common issues justify a 

class action may require the court to examine the significance 

of the common issues in relation to individual issues. In doing 

so, the court should remember that it may not always be 

possible for a representative party to plead the claims of each 

class member with the same particularity as would be 

required in an individual suit.” 

47  This, the Court held in Nkala, ensures that the interests of justice prevail 

in the certification enquiry.58 

48 Virtually the only two aspects that cannot be determined on a class-wide 

basis are (i) causation; and (ii) damages. 

 

56  Nkala and Others v Harmony Gold Mining Company and Others 2016 (5) SA 240 (GJ) at 
paras 94 and 95 

57  Vivendi Canada Inc v Michel Dell’ Aniello [2014] R.C.S 1 at 46 

58  Nkala at para 98 
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49 There are common issues in respect of each cause of action, which can 

be determined on a class-wide basis.  These common issues do not 

present any internal tension among class members. 

49.1 The CPA cause of action raises the following common issues:59 

49.1.1 Whether the respondents manufactured and/or distributed 

processed meat products that were contaminated with 

Listeria; 

49.1.2 Whether these contaminated products, if any, gave rise to 

the listeriosis epidemic; 

49.1.3 Whether the respondents’ factory was the source of this 

epidemic; and 

49.1.4 Whether the respondents ought to be held liable in terms 

of s 61 of the CPA, for any provable damages resulting 

from the applicants’ consumption of the contaminated 

products. 

49.2 In respect of the Aquilian action, the common issues would include 

— 

49.2.1 whether the legal convictions of the community justify the 

imposition of liability upon the respondents for failing to 

 

59  FA, p74, para 156 
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take the necessary steps to prevent the contamination of 

their products with Listeria; 

49.2.2 whether the respondents breached the statutory duties 

imposed upon them; 

49.2.3 whether the breach of these statutory duties, and the 

infection of listeriosis justifies the operation of the res ipse 

loquitor rule to satisfy causation; 

49.2.4 whether the breach of the respondents’ statutory duties 

justify the imposition of strict liability; 

49.2.5 whether any of the respondents ought to be held liable for 

any other respondent’s actions; and 

49.2.6 whether the respondents were negligent. 

49.3 In respect of constitutional damages sought, the following issues 

will be common: 

49.3.1 Whether constitutional damages can be awarded for the 

breach of a right by a private actor. 

49.3.2 Whether constitutional damages can be awarded in a class 

action. 
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49.3.3 Whether the respondents’ conduct breached any of the 

rights set out. 

49.3.4 Whether suitable alternative relief exists at common law to 

ameliorate the breach of such rights. 

49.3.5 Whether the damages suffered and the breach of these 

rights gives rise to a claim. 

50 Another aspect of commonality emanates from the affidavits filed by the 

individual applicants. 60   With remarkable similarity, these affidavits 

demonstrate that — 

50.1 the applicants consumed ready-to-eat processed meat products 

manufactured by the respondents.  In some cases, these were 

purchased directly from the respondents’ factory outlets; and 

50.2 the applicants, their dependents, or their breadwinners contracted 

invasive infections of listeriosis, for which they were hospitalised.  

51 A further aspect of commonality flows from the expert evidence to be led.  

In this regard, the applicants rely on the expert evidence of — 

 

60  RS10, p147; RS11, p161; RS12, p179; RS13, p193; RS14, p201; RS15, p220; RS16, p245; 
RS17, p251; RS18, p268; RS19, p279;    
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51.1 Professor David Coetzee, a Public Health expert, 61  who will 

demonstrate how the source of the listeriosis outbreak was traced 

to the respondents;62 

51.2 Professor Chris Griffith, an independent consultant on aspects of 

food quality and safety and editor of the British Food Journal;63 

51.3 Mr Kevin Elfering, an expert on trace back investigation of food 

products involved in foodborne illness investigations;64 

51.4 Professor Jorgen Schlundt of the Food Science and Technology 

division of Nanyang Technological University;65 

51.5 Dr Mansour Samadpour, the CEO of IEH Laboratories & Consulting 

Group;66 

51.6  Professor Martin Wiedmann, the Gellert Family Professor in Food 

Safety of the of the Department of Food Science at Cornell 

University;67 

 

61  FA, Annexure “RS1”, pp 91 – 98  

62  FA, “RS1”, p97, para 22 

63  RS3, p101 

64  RS4, p109 

65  RS5, p115 

66  RS6, p125 

67  RS7, p133 
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51.7 Professor Michael Osterholm, the Director of the Centre for 

Infectious Disease Research and Policy at the School of Public 

Health at the University of Minnesota;68 and 

51.8 Professor Craig Hedberg of the Division of Environmental Health 

Science at the School of Public health at the University of 

Minnesota.69 

(v) Appropriateness of a class action 

52 This manner of claim is most appropriately determined in a class action.  

Product liability class actions, in general, and food based class actions in 

particular are regularly resolved by means of class action in other 

jurisdictions.  For example — 

52.1 In Jacobs Petersen,70  the District Court of California certified a 

class action for damages arising from hepatitis A in blend frozen 

berry mix purchased at Costco. 

52.2 Similarly in New Hawaii,71 the Supreme Court of New York certified 

a class action for damages arising from hepatitis A from food 

consumed at a restaurant. 

 

68  RS8, p137 

69  RS9, p142 

70  Jacobs Petersen et al v Costco Wholesale Co Inc., United States District Court of California 
Southern District SA CV 13-1292-Doc (JCGx) 

71  Tashida Williams and Others similarly situated v Williamsbridge Restaurant Inc d/b/a New 
Hawaii Sea Restaurant, Supreme Court of the State of New York, Bronx County 24232-13E 
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52.3 In Maple Leaf,72 the Ontario Supreme Court certified a class action 

for damages arising from an outbreak of listeriosis in ready-to-eat 

processed meat products. 

53 To seek joinder would be inappropriate in these particular circumstances.  

We submit that this is precisely the sort of case contemplated in s 38 of 

the Constitution.  This is so because —73 

53.1 the classes are potentially large, and might involve over 1000 

different actions; 

53.2 a class action is the most affordable means of resolving the 

common issues; 

53.3 the class action would minimise the costs of legal representation, 

53.4 the costs of pursuing litigation could disincentivise those persons 

with smaller claims; and 

53.5 The class action enables people with limited access to information 

to obtain the necessary redress. 

54 We submit that there are no practical alternatives to a class action. 

(vi) Management of the class action 

 

72  Ontario Inc. v Maple Leaf Foods Inc. 2016 ONSC 4233 

73  FA, pp 70 – 73, paras 148 - 153 
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55 The applicants seek approval of — 

55.1 a bifurcated process, in terms of which common issues will be 

determined in the first stage, with damages and elements of 

causation being held over to the second; and 

55.2 an opt-out process during the first stage, coupled with an opt-in 

process in the second. 

56 In Nkala, this court sanctioned the use of a similar bifurcated process.74 

57 The applicants also seek approval of the class notices, as set out in the 

notice of motion.  These notices have been agreed upon between the 

parties. 

(vii) Suitability of the representatives 

58 In Children’s Trust, the SCA held that this factor seeks to test two 

elements:75 

58.1 Whether the interests of the class representative conflict with the 

class’s interest; and 

58.2 The class representative’s capacity to conduct the litigation.  In turn, 

this aspect concerns five elements, stated as follows: 

 

74  Nkala at para 116-125 

75  Children’s Trust at para 47 
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“First, has the representative the time, the inclination and the 

means to procure the evidence necessary to conduct the 

litigation? Second, has the representative the financial means 

to conduct the litigation and, if not, how is it going to be 

financed? This will involve making some assessment of the 

likely costs. Third, does the representative have access to 

lawyers who have the capacity to run the litigation properly? 

This will require some consideration of the likely magnitude 

of the case and the resources involved in dealing with it. 

Fourth, on what basis are those lawyers going to be funded? 

Fifth, if the litigation is to be funded on a contingency fee 

basis, details of the funding arrangements must be disclosed 

to ensure that they do not give rise to a conflict between the 

lawyers and the members of the class.”76 

59 There is no conflict between the applicants’ interests and the interests of 

the class.  Any conflict which may arise in respect of one class member is 

ameliorated by the fact that there are 14 class representatives.  Moreover, 

they are suitably representative of all four putative classes. 

60 The litigation will be jointly conducted by Richard Spoor Inc and LHL 

Attorneys.  Both firms have experience and capacity to handle class action 

litigation.77   In addition, the firms have concluded an agreement with 

Marler Clark LLP, an American law firm.  This agreement, and Marler 

Clark’s funding of the litigation, is the subject of some dispute.78 

 

76  Children’s Trust at para 48 

77  RSI’s experience is set out at FA, pp81 - 87 

78  Draft Order, para15. 
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61 The applicants have concluded contingency fee agreements with the 

attorneys’ firms concerned.79  These contingency fee agreements accord 

with the provisions of the Contingency Fees Act, 66 of 1997. Similar 

contingency fee agreements were certified in Nkala.80 

The draft order is appropriate 

62 It is respectfully submitted that it is appropriate for parties to agree on the 

framework for a class action, rather than be involved in protracted 

certification proceedings.  This allows the parties to deal with the merits 

of the matter, rather than become embroiled in interlocutory skirmishes. 

63 Given the test for certification, dealt with above, it is appropriate for the 

respondents to agree a draft order for the certification of a class action.  

As a safeguard, the respondents have included caveats in the draft order.  

In paragraph 5 they record that with their consent to the order they: 

63.1 do not admit that any of the classes or any member of any class 

has a sustainable claim in law, has a valid cause of action or has 

established any prima facie claim in respect of any of the proposed 

claims against the respondents or that the respondents are liable 

to any class or member of a class; and  

63.2 reserve their right to raise any exception or other challenge to any 

aspect of any claim brought under the class action. 

 

79  FA, p88, para 192 

80  Nkala at para  
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64 The respondents’ agreement to the consent order does not mean that they 

agree to the necessity of incurring any specific legal costs.  They remain 

entitled to challenge any fees that they may become liable to pay through 

the taxation process, and to challenge any duplication of effort between 

the two firms of attorneys.  The respondents do not specifically concede 

the qualifications and experience of LHL, referred to above, but do not 

object to their certification as class attorneys together with RSI. 

65 In addition, and as specifically recorded in paragraph 16 of the consent 

order, the respondents do not agree to pay any fees to Marler Clark LLP, 

and dispute the necessity of their involvement as consultants in this 

litigation.  Both the applicants and the respondents acknowledge that the 

trial court will ultimately determine whether to allow the recovery of Marler 

Clark LLP’s fees and costs and/or any of the attorneys’ fees or costs. 

66 The parties’ legal representatives met with the Minister of Health, on 5 

October 2018, who has indicated that a list exists which contains the 

contact details of all the individuals with laboratory confirmed cases of 

listeriosis during the outbreak period.  This list includes both addresses 

and telephone number of these individuals. According to the National 

Institute of Communicable Diseases, there are 1060 confirmed cases of 

listeriosis recorded during the outbreak period.  The list with the 

Department of Health (DoH) has most, if not all, the contact details of the 

1060 directly affected persons.  
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67 The Minister of Health has agreed, in principle, to assist with the 

notification process, as broadly envisaged in the consent order.  The 

details still need to be resolved, and it is submitted that it is therefore 

appropriate to retain the caveat in paragraph 9.1 of the consent order 

regarding the agreement of the National Department of Health.81 

68 It is submitted that direct communication is the most efficient and cost 

effective way of reaching the class members. Direct communication 

further allows us to substantively reduce the media campaign as 

envisaged in the original application. 

69 A targeted media campaign however remains relevant to reach individuals 

who may not have had laboratory confirmed cases of listeriosis yet whom 

are able to factually and legally demonstrate that their harm is traceable 

to the defendants. 

70 The draft order envisages a smaller but still comprehensive media 

campaign which includes paid for advertising placement as well as 

planned interviews and discussions involving the applicants and 

representatives of the defendants.  This together with the direct mailing to 

the class members, we submit, will provide fair and reasonable notice to 

cover all class members.82 

 

81  SA, p512, para 46 

82  SA, pp 512 – 513, para 49 
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71 The applicants have engaged in services of media specialists to design 

the campaign, and the parties are satisfied that the reduced media 

campaign will not only sufficiently ensure that all interested parties are 

properly notified, but also that it is a more cost-effective solution than the 

originally envisaged campaign.83 

72 With regard to the costs of publicising the notice as envisaged, the 

respondents have agreed to an upfront contribution of 50% towards this 

cost up to the value of 1 000 000 (“one million rands”). That is a total of 

50% towards the envisioned media campaign, the call centre and notice 

by the Minister.84  

73 The applicants have accepted the R1000 000 (“one million rands”) offer 

from the respondents, in the interest curtailing further delay and prejudice 

to all potential class members. However, based on the current costing of 

the envisaged publication of the notice, this contribution barely covers 

50% of the combined costs of the media as envisioned in the draft order 

and the call centre costs. Should the DoH require contribution from the 

parties towards the costs of dispatching the notice to patients and medical 

practitioners, the applicants would have to bear these costs alone. The 

applicants intend to claim all these costs as costs in the main application 

should they be successful.85  

 

83 SA, p512 – 513, para 49; LIS13, p806 – 814  

84 SA, p513, para 52. 

85 SA, p514, para 53.  
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74 Notwithstanding the preceding paragraph, should, for whatever reason, 

this Honourable Court consider the publication of the notice as currently 

envisaged inadequate, the applicants reserve the right to request a further 

contribution from the respondents for the costs associated with the 

publication of the revised notice.86 

CONCLUSION 

75 In the premises, the applicants seek certification of the class action on the 

terms set out in the draft order. 

 

Andy Bester SC 
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Chambers, Sandton and Johannesburg 
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86 SA, p514, para 54 


