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INTRODUCTION 

1. The Applicants, which are meat suppliers, apply to quash subpoenas duces 

tecum (“the subpoenas”) issued against them by Tiger Brands Limited, and 

its two operating subsidiaries, Tiger Consumer Brands Limited and 

Enterprise Foods (Pty) Ltd.  (These three entities are referred to collectively 

as “Tiger”).  
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2. All seven Applicants (“Applicants”) are members of the Association of Meat 

Importers and Exporters (“AMIE”), which is made up of various entities 

involved in the meat industry.   AMIE is in turn a constituent member of the 

Red Meat Industry Forum. (“RMIF”). 

3. These heads of argument relate only to the Applicants’ application to quash 

the subpoenas.  However, it should be noted that, among the other 

applications arising out of the numerous subpoenas issued by Tiger, is one 

brought by Deltamune (Pty) Ltd (“Deltamune”), against Tiger under the 

same case number, 12835/2018, to set aside a similar subpoena issued 

against Deltamune.  Confidential documents belonging to the membership 

of AMIE and RMIF form a subset of the documents sought in the latter 

subpoena.  Having advised Deltamune of their objection to disclosure of any 

documents concerning them or their members, the RMIF and AMIE were 

named as respondents to Deltamune’s application to quash Tiger’s 

subpoenas.   

4. Both the RMIF and AMIE, having associated themselves with the relief sought 

by Deltamune, are filing separate heads of argument pursuant to the order of 

Lamont J, although the legal issues presented are for all intents and purposes 

identical to those in the present application. 

5. The subpoenas1 at issue herein, like the subpoena issued against 

Deltamune, are collateral to a class action arising out of an outbreak of 

                                                 
1  Attached as annexures ACK1– ACK7 to the Founding Affidavit of Amish Kika, 10 Dec 2019 

(“FA.”)  Tiger complains in its Answering Affidavit (“AA”), para 6 (R:183), that Mr. Kika does not 
say he is authorised to launch this application.  But no such authorisation is necessary.  See 
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listeriosis in South Africa in 2017/2018.  On 3 December 2018, this Court 

certified four classes of plaintiffs infected with the bacterium, L. 

monocytogenes (“LM”), originating in contaminated meats allegedly sourced 

from a meat processing facility at Polokwane (the “Polokwane facility”) that 

is owned and operated by Tiger Consumer Brands Limited.  

6. It is alleged by the class plaintiffs that the relevant products were 

contaminated with a strain of LM, typed by the National Institute for 

Communicable Diseases (“NICD”) as “sequence type 6” (“ST6”).  This 

virulent strain was isolated in clinical samples from persons who had been 

diagnosed with the ST6 strain, and subsequently found in food and 

environmental samples in the Polokwane facility itself.   

7. The Applicants have been suppliers of raw meat to Tiger’s Polokwane 

facility which produces ready-to-eat processed meat products.2 An 

indispensable part of the process of manufacturing processed meats is the 

heating of the product, which is heated above 75º. The bacteria are 

rendered harmless by heating to 75º, which destroys any LM3. It goes 

without saying that the raw meat supplied by the Applicants is not 

consumed without the product being processed by cooking or heating4.  

                                                                                                                                                             
Applicants’’ Replying Affidavit (“RA”), para 6-7 (R: 428.)  Mr Kika’s authorisation, could only be 
challenged under Rule 7 of the Uniform Rules of Court.  Tiger failed to do so.  Regarding the 
confirmatory affidavits, no express authorisation is necessary as a matter of law. 

 
2  Save for the Sixth Applicant, the remaining applicants are not suppliers, manufacturers or 

distributers of processed meats. FA para 14  (R: 13). 
 
3  FA para 14 (R:13). 
 
4  RA para 122 (R:445). Ready-to-eat processed meat products, such as those produced at the 

Polokwane facility, are particularly prone to contamination with LM. They typically have a long 
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8. It is common cause in the pleadings in the class action that that LM bacteria 

is rendered harmless by heating the meat to a temperature of 75 degrees.5 

That must be considered together with the fact that Tiger specifically denies 

in its plea to the particulars of claim that it failed to ensure that meat was 

heated above 75 degrees. This negates the hypothesis that the LM infection 

of Tiger products were “passed through” from infected meat sourced from its 

suppliers, including the Applicants. The suggestion; therefore, that the 

Applicants’ test results for LM may be relevant - insofar as this would allow 

Tiger to avoid liability or limit damages, by proving that the Applicants 

supplied it with contaminated meat6 – falls by the wayside.    

9. The causes of action in the class action are as follows: 

9.1. The first is based upon the Consumer Protection Act No. 68 of 

2008 (the “CPA”), which provides for strict liability of producers, 

distributors and retailers of unsafe, defective or hazardous goods.  

It is alleged that Tiger is a producer, distributor and retailer as 

contemplated in section 61 of the CPA; that the products were 

contaminated as contemplated in section 1 of the CPA; and that 

members of the classes suffered loss of the nature contemplated 

in section 61(5) of the CPA. 

                                                                                                                                                             
shelf life, during which time the bacteria may multiply to dangerous levels, even under 
refrigeration.  

 
5        FA para 12 (R:11).  See also RA para 7 (R: 423). 
 
6  Den Bakker affidavit para 16.2 (R: 378). 
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9.2. The second cause of action is delictual, it being alleged, inter alia, 

that the individuals who contracted LM infections did so as a result 

of ingesting contaminated food products originally from, or having 

passed through, the Polokwane facility, that Tiger could or should 

reasonably have known that its products were inherently 

susceptible to contamination by listeriosis; that it was in control of 

production, packaging and distribution of dangerous ready-to-eat 

meat products; that it was aware or should reasonably have been 

aware of methods to detect the presence of listeriosis in their 

products; and that it enjoyed a special relationship with class 

members as consumers of their products; and hence had a duty to 

take all reasonable measures to ensure that its products were 

safe. 

THE APPLICANTS’ SUBMISSIONS 

10. The Applicants submit that the subpoenas should be set aside as an abuse 

of process, for three reasons: 

10.1. First, they demand an extraordinarily broad range of documents, 

the relevance of which is not supported by the pleadings.  Most 

importantly:  

10.1.1. The plaintiff class, as certified, is limited solely and 

exclusively to persons who became ill owing to 

ingestion of processed meat from the Polokwane 

facility.  
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10.1.2. The plaintiffs’ case is hence not dependent upon the 

notion that no other meat processor in South Africa sold 

ST6-infected foodstuffs within the class period. 

10.1.3. Tiger denies that it failed to take steps to heat its meat 

as necessary to kill the bacteria. That logically 

precludes Tiger’s suggestion – which it has advanced 

only faintly - that its output may have been tainted by 

raw meat received from the Applicants.    

10.1.4. So, the subpoenas can be based only upon the notional 

possibility that raw meat suppliers (among them the 

Applicants), may have introduced LM into the national 

food chain - by supplying meats to processors who 

failed to heat their meat during processing.7  But this is 

pure conjecture, impossible on Tiger’s version, and 

incapable of justifying a subpoena.  

10.2. Second, the subpoenas do not comply with the requirement that 

documents sought must be properly specified; instead, the 

identical annexures to each subpoena are couched in broad, and 

indeterminate language. (For example, a sweeping range of 

                                                 
7  See Noah affidavit para 28.4 (R: 414), alleging need for “environmental tests done at other 

facilities.” 
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documents relating to “any person or entity” “and “concerning” the 

subject matter is demanded.)8 

10.3. Tiger demands test results for ubiquitous LM strains that, 

objectively speaking, pose no significant public health risk. 

Pertinently, if Tiger were truly interested in identifying every 

potential source of LM infection nationwide, it would need to seek 

information from every wholesaler, retailer, and supplier across the 

entire country. 

11. Third, the subpoenas bypass the most appropriate and fitting source for the 

documents sought – the National Institute for Communicable Diseases (“the 

NICD”), which is the sole repository for almost all of the material that Tiger 

claims to be interested in, and the author of the study that its experts find so 

dubious.     

12. In fact, Tiger’s own language betrays its proverbial fishing expedition: Tiger 

speaks of seeking evidence “wherever it might exist or be found”.9 And the 

fact that the underlying proceeding is a class action cannot justify a 

nationwide sweep of potentially hundreds of third parties, based upon 

nothing more than conjecture.  Suppose an auto manufacturer, facing a 

class action for damages allegedly caused by its faulty braking system, were 

to subpoena the brake test results of other auto manufacturers that sell into 

the South African market, on the hypothesis that the Plaintiffs’ harm could 

                                                 
8  RA para 32-34 (R: 429).   See Subpoena (R: 40) (demanding “any correspondence of other 

written communication, notice, instruction or demand concerning listeriosis.) 

 
9  AA para 54 (R:201).  
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have been caused by its competitor’s faulty systems.  This would be a 

distraction from the subject matter of the class action before the court - 

damage allegedly caused by the defendant’s faulty product, and not any 

damages that could, notionally, have been caused by braking systems 

produced by other motor manufacturers.  Something more than speculation 

about alternative causation is needed.   

13. Taken together, the considerations set forth above support the argument 

that the subpoenas amount to an abuse of process.   Everything points to 

the conclusion that Tiger’s true objective is not so much to gather material 

necessary to mount its defense at trial, but to muddy the waters and delay 

trial by generating a proliferation of collateral applications.   It is telling that 

one of the experts of Tiger, Professor Den Bakker, appears to contemplate 

that, depending upon the fruits of the subpoena, he may be called upon to 

draft yet further third party subpoenas.10  It seems to be envisaged by Tiger 

that the fruits of the subpoenas may be leveraged to expand the scope of 

the investigation still further, a possibility that could defer trial into the 

indefinite future. 

14. Significantly, Tiger elected not to address the allegations in the Applicants’ 

founding affidavit ad seriatim. It follows that the entire factual substratum 

alleged in the Applicants’ founding affidavit must be taken as admitted - 

save where it is denied in the narrative section of Tiger’s answering affidavit.    

 

                                                 
10  Den Bakker Affidavit para 6 (R: 405). See also RA para 139 (R: 447.) 
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BACKGROUND 

15. As foreshadowed above, the Applicants have at all relevant times supplied 

meat to Tiger in the knowledge and expectation that, like all processors of 

ready to eat meat products, Tiger will heat the meat to above 75°, rendering 

it safe for consumption. It is notable that at the time of the outbreak, Tiger’s 

Chief Executive Officer, Lawrence MacDougall is reported to have said: 

“We’re probably close to the end now, we’ve checked our suppliers, 
we’ve checked all the things we could…. It’s probably not going to be 
determined.”11 

16. Essentially, Tiger wants another bite at the cherry, based upon nothing but 

speculation, in the hope that a second look may somehow assist in its 

defence. 

17.  Several other applications have flowed from Tiger’s subpoenas duces 

tecum: 

17.1. As already noted, Deltamune has moved to quash a subpoena 

duces tecum served upon it by Tiger, under Case No 

12835/2018.12 

17.2. Tiger has brought a motion to compel against Deltamune and 

another commercial pathology laboratory, Aspirata Auditing 

                                                 
11  FA para 23 (R:18) and see Annexure ACK17 (R: 113). 
 
12  See FA para 20 (R:16-17).  The Deltamune application is per direction of the Case Management 

Judge to be heard together with the other applications flowing from the Class Action Ngubeni 
applications.  AA para 25 (R: 19)   
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Certification (Pty) Ltd  (“Aspirata”), the notice of motion having been 

served on 18 July 2019, under Case No 25309/2019.13  

17.3. The Class Representatives have applied to intervene in both the 

above applications, contending that the subpoenas constitute an 

abuse of process.14  They emphasise that it is not their case as 

pleaded that Tiger was the sole source of listeria in the country.15  

It follows that, even if Tiger’s nationwide survey (for this is 

effectively what Tigers seeks in its series of subpoenas), were to 

somehow locate third-parties whose products were also 

contaminated with ST6, that would be of no assistance to Tiger’s 

defence. And what, one may ask, of the other suppliers of meat to 

other processors who have not, and may never be, subpoenaed? 

18. A notice in terms of Promotion of Access to Information Act No. 2 of 2000 

(“PAIA”) to the National Health Laboratory Service (“NHLS”), requesting 

information and documentation regarding the 2017/2018 LM outbreak. Tiger 

was not satisfied with the response to the PAIA notice and the documents 

provided pursuant thereto, and proceeded to issue a subpoena duces 

tecum against the NICD. The NICD is a National Public Health Institute of 

the NHLS.16 The NICD is not a separate entity to the NHLS and service of 

                                                 
13  FA para 20.2 (R: 17). 
 
14  See FA para 20.2 (R:17). 
 
15  See FA, Class Reps Intervention Application, para 23. See also FA para 30 (R:20); FA para 56 

(R:28) (which references para 22 of the FA in the intervention application), and RA para 42 (R: 
431). 

 
16  The NICD provides microbiology, virology, epidemiology, surveillance and public health research 

to support the government’s response to communicable disease threats. 
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the subpoena on the NICD should in fact have been made on the NHLS.17 

This resulted in the NHLS bringing an application to set aside the subpoena 

(“the NHLS application”). 

19. According to the founding affidavit of the NHLS to set aside the subpoena, 

the NHLS provided a comprehensive body of information requested by 

Tiger. Some information was refused on the basis that it was precluded by 

virtue of the provisions of section 14 of the National Health Act No. 61 of 

2003, and section 34 of PAIA, on the grounds of confidentiality, and 

personal information of third parties and deceased individuals. The NHLS 

further took the view that other information was refused on the ground that it 

constituted protected information as contemplated by PAIA. This prompted 

the subpoena. 

20. In the NHLS’s founding affidavit, a comparative table is produced18 showing 

the list of items requested under PAIA and how they compare to those 

requested in the subpoena. It is the NHLS’s case that the subpoena 

constitutes a duplication of processes and an abuse of the court process.19 

 

 

                                                                                                                                                             
 
17  NHLS application, founding affidavit, para 23. 
 
18  NHLS application, founding affidavit, para 73. 
 
19  NHLS application, founding affidavit, para 74. Following the subpoena, the NHLS still provided 

Tiger with two lever-arch files of further information in its possession relating to the 2017/2018 
listeriosis outbreak. See NHLS application, founding affidavit, para 75.  
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A. The Contribution of Tiger’s Academic Experts 

21. Tiger contends that the subpoenas are essential to obtaining an “overall 

epidemiological picture”.20  Thus, in the guise of trial subpoenas, Tiger 

seeks to conduct a national survey of LM in South Africa, of all strains, in all 

of its manifestations, through its two academic experts, Professor Den 

Bakker and Professor Noah. But the wide ambit of an academic study, or a 

comprehensive World Health Organisation report, is not a proper object of a 

trial subpoena.21    

22. As we have seen, the subpoenas as served could sweep vast troves of 

documentation, impose significant and costly burdens on non-parties to the 

litigation, and drag out the pre-trial proceedings indefinitely - all based on 

speculation that the Applicants’ facilities may also have been contaminated 

with ST6, which it is conjectured may have contributed in some manner to 

the outbreak.    Courts do not look with favour upon subpoenas addressed 

to third parties that are based upon nothing more than speculation and 

conjecture.22 

23. Indeed, Professor den Bakker hints that yet a further round of subpoenas 

may be called for after he has analysed the fruits of the first round.  That 

illustrates the danger of broadly targeted subpoenas based on a gossamer 

                                                 
20  The “epidemiological” narrative commences at AA para 15 (R:186). See also AA paras 64 and 65 

(R: 204); see RA para 3 (R:424), and RA 160 (R: 451). 
 
21  See RA para 4 (R: 422). 
 
22  RA para 11 (R: 425). 
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nexus with the subject matter of the underlying action proceedings.23  We 

could see a succession of subpoenas from Tiger, each leveraged off 

purported shortcomings in the response to the first tranche.  

24. There is a highly salient aspect that neither Prof den Bakker nor Prof Noah 

address – that their client has already investigated its suppliers for LM.    In 

an article dated 21 June 2018, appearing in BizNews,24 it was reported that 

Tiger was approaching its suppliers to investigate the possibility of 

contamination on the input side.  But Tiger found nothing indicative. Tiger's 

chief executive office officer is reported as saying: "we've checked our 

suppliers; we have checked all the things we could… It's probably not going 

to be determined." Having already investigated the possibility that the 

contamination at its Polokwane plant originated farther up the supply chain, 

and having predicted that further investigation would be futile, why has Tiger 

subpoenaed its suppliers?   One would have expected at minimum that 

Tiger would have explained in its affidavit why a second look at its suppliers 

might be warranted.  Instead, Tiger fails even to acknowledge that it looked 

in the first instance.    

25. Notably, Tiger has elected also not to use its two experts to address the 

affidavit of Professor Andrew Whitelaw, whose affidavit is incorporated by 

reference in the founding papers of the applicants. 

                                                 
23  Den Bakker Affidavit para 6 (R: 367). 
 
24  Annexure ACK17 (R:113); see AA para 23 (R:18). 
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26. As a result, all that is said by Professor Whitelaw stands uncontested.25   

27. Nor do either Professors Noah or Den Bakker say that they have read the 

papers in this matter.26  It is difficult to see on this basis how Prof Den 

Bakker is in a position to say what material sought by Tiger is relevant to the 

proceedings.27  (Regarding Prof Den Bakker, he purports to confirm an 

amorphous collage of allegations by Mr Doyle.28 It is submitted that little 

weight can be given to this.) 

28. Both of Tiger’s experts hint at the possibility that the Applicants may have 

supplied infected meat to its Polokwane facility, and that this resulted in the 

contamination of Tiger’s products.  But, as we have seen, firstly, this is not 

consistent with the pleadings as they stand. Secondly, the suggestion that 

the Applicants’ facilities or products were infected is nothing more than 

conjecture. Thirdly in theory, virtually any food product could be tainted with 

the ubiquitous LM bacteria. Fourthly, even piped water may carry ST6. 

Something more than speculation that a facility may have been infected is 

called for.29 Fifthly, Tiger has admitted in the pleadings that it heated the 

produce to the required 75º, which would have destroyed any LM. 

                                                 
25  RA para 9 (R:423) para 196 (R:458).  
 
26  See RA para 8 (R:423). 
 
27  Den Bakker Affidavit para 7 (R:374) 
 
28  Den Bakker Affidavit para 15.4 (R:378).  
 
29  See Noah affidavit para 28.4 (R:414) (alleging need for “environmental tests done at other 

facilities”) See also RA para 11 (R: 424). 
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29. Prof den Bakker opines that the information sought from the Applicants may 

establish a baseline understanding of the LM found in the vendors’ facility 

and potentially find links with any of the main strains responsible for the 

outbreak.30   This is not the purpose of a subpoena.  He maintains that he 

must have the material sought in the subpoenas to properly assess the 

methodology behind the NICD report.31  Yet he does not say why the 

Applicants’ data could shed any light whatsoever on the NICD’s 

methodology. 

30. Even more vaguely, Prof Den Bakker says he needs all documents that “the 

NICD had at its disposal or could have obtained”32 and "should have been 

available"33 to the NICD.  Quite what he has in mind here is difficult to 

imagine. What “should have been available” is an amorphous category 

indeed34. 

31. Prof Den Bakker – who does not appear to have conducted an independent 

investigation,35 - says that he needs to assess whether proper protocols 

were used to prevent the presence of LM in the establishments of the 

vendor and to detect the potential presence of LM in their product and 

                                                 
30  Den Bakker affidavit para 16.3. (R:378). 
 
31  AA para 16 (R:188), and Den Bakker’s affidavit para 15.4 (R: 378). 
 
32  Den Bakker affidavit para 12 (R: 376). 
 
33  AA para 16 (R:188), and see Den Bakker’s confirmation of that allegation at his confirmatory 

affidavit. 
 
34  See also AA para 56.1 (R:201) where Tiger says it requires a “reasonably complete record of the 

listeria testing data available to the NICD produced at the time”. 

 
35  RA para 190 (R: 457). 
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processing environments, and to investigate the prevalence of listeria in 

South Africa, especially ST”6”.36 However, Tiger has already foreclosed that 

route to relevance by denying  (see plea, paragraph 59) the allegation in the 

Particulars of Claim (paragraph 106.2.5) that it failed to ensure that meat 

was heated above 75 degrees in the Polokwane plant. That being so, the 

implication that the Applicants’ test results may be relevant - insofar as this 

would allow Tiger to avoid liability or limit damages, by proving that it 

received bad meat from its suppliers – is rendered nugatory.  

32. We turn to deal in more detail with the un-commissioned affidavit of 

Professor Noah37. Professor Whitelaw responded to Noah’s report and 

affidavit in an affidavit of his own dated 10 March 202038  thereto. Reference 

has already been made to two mentioned prior affidavits of Professor 

Whitelaw, anticipating much of what is said by Professor Noah, in relation to 

the motion to quash launched by Deltamune (also under Case No. 

12835/18): 

32.1.  The first on 27 September 2019.39 

32.2. The second on 6 February 2020.40    

                                                 
36  AA para 17 (R:188), and Den Bakker Affidavit, para 16.2 (R:378).    
 
37  R: 400. As of the finalisation of these heads, the commissioned affidavit of Professor Noah’s 

affidavit has yet to be served.    
 
38  R:468. 
 
39  Deltamune R: 230-234.    
 
40  Deltamune R: 465-467. 
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33. Professor Noah does not appear to have read either of the aforementioned 

affidavits of Professor Whitelaw – despite the fact that Tiger, as a co-respondent 

in the Deltamune matter, would have been au fait with Professor Whitelaw’s 

affidavits. 

34. Most notable about Professor Noah’s report is his insistence that he cannot 

execute Tiger’s mandate to him to analyse the NICD's conclusions unless the 

information sought in the subpoenas is made available.  He goes so far as to say 

that "basic epidemiological information" on reported LM cases is required, adding 

that "food histories, and the microbiological evidence for the [illnesses] are 

essential."41  Among the other materials that Professor Noah says he needs to 

see are questionnaires “including details on how they were conducted, what 

training the interviewers received to avoid bias”.42  (It goes without saying that the 

Applicants are in no position to furnish material concerning the NICD’s 

methodology.)43 

35. Having read various NICD reports attached as annexures to the pleadings (and 

referred to in paragraph 4 of Professor Noah’s undated Report,44 as attached to 

his affidavit), together with the pleadings themselves, Professor Whitelaw 

reiterates that the class plaintiffs’ claims are not dependent upon the premise that 

Tiger’s Polokwane facility was necessarily the sole source of the 2017/2018 

                                                 
41  Noah Report, para 20 (R: 411). 
 
42  Noah Report para 28.2 (R: 414).  
 
43  See Whitelaw 10 March Aff para 64 (R: 483). 
 
44  An Outbreak of Listeria Monocytogenes ST6 In South Africa 2017-2018, (R: 413-417), para 4. 
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outbreak.45  Hence, the vast trove of materials underlying the NICD’s reports are 

not relevant, and cannot therefore properly be subpoenaed. 

36. Professor Whitelaw states also in his 10 March affidavit that the exhaustive 

research exercise envisaged by Professor Noah would be entirely impracticable, 

for two reasons. 

36.1. First, as Professor Noah correctly notes,46 LM is ubiquitous in the 

organic environment; in consequence, the exhaustive environmental 

testing program across the country, as contemplated by Professor 

Noah, could generate potentially millions of positive results.  

36.2. Second, the number of supply, processing, wholesale, and retail sites in 

South Africa that deal in meat – and, beyond that, the many other 

consumables that can carry LM - could run into the hundreds of 

thousands.   The time and expense of an investigation of the massive 

scale contemplated by Professor Noah is farcical.47 

37. Professor Whitelaw concurs with Professor Noah that detailed typing of 

organisms using molecular methods is necessary in tracking an outbreak like that 

of 2017/18.  However, as Professor Whitelaw points out, the commercial 

laboratories used by entities such as the Applicants typically lack the technical 

ability to perform such typing.48 Hence the fact that there is no reason to believe 

that Applicants will have in their files any data shedding additional light on the 

                                                 
45  Whitelaw 10 March Aff, para 16. (R: 473).   
 
46  Noah Report, para 22 (R: 411). 
 
47  Whitelaw 10 March Affidavit para 21 (R: 474). 
 
48  Whitelaw 10 March Affidavit para 31 (R: 476). 
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2017/2018 outbreak.  To the extent the Applicants did commission laboratory 

tests, such tests would yield only results relating to the undifferentiated LM 

organism, which would be of no practical utility. 

 

LM MICROBIOLOGY AND THE OUTBREAK 

A. LM and its Diagnosis 

38. The National Health Laboratory Service (NHLS),49 is the largest diagnostic 

pathology service in South Africa.  It supports the national and provincial health 

departments in the delivery of healthcare, and runs a national network of 

laboratories.  The NICD, as stated above, falls under the aegis of the NHLS. It 

provides specialised “reference” laboratory testing services for enteric bacteria 

and viruses, including potential causes of food- and water-borne outbreaks.50 

39. As already noted, the NICD conducted the forensic investigation and ultimately 

concluded that the Polokwane plant was the source of the ST6 outbreak.51   

While it is true that the class representatives in the Particulars of Claim adopted 

the findings of the NICD, the class action is by no means dependent upon the 

proposition that the Polokwane facility was the sole and exclusive source of the 

                                                 
49  Established under the National Health Laboratory Service Act, 37 of 2000. 
 
50  The affidavit of Professor Whitelaw sets out the relevant structures, protocols and procedures for 

LM testing (R:230 of the Deltamune record). It should be explained that a ‘reference” laboratory is 
one to which commercial pathology laboratories around the country send preliminary positive 
results for LM for more advanced analysis, using specialised techniques, Whole Gene 
Sequencing (WGS) or Multilocus Sequence Typing (MLST) is unavailable at most commercial 
pathology laboratories.  It is only a “reference” laboratory that can determine that a LM sample is 
ST6. 

 
51  FA para 32 (R:21) and FA para 42 (R:23). See also Annexure ACK23 (R:169ff) 
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ST6 bacteria that the class representatives allege caused their injury.  The 

burden will be on the plaintiffs to demonstrate that each and every one of them 

became ill as a result of consuming Tiger’s products contaminated with ST6.  

Where any of them that cannot offer such, they will ipso facto fall outside the 

class.52   

40. It is pertinent to reiterate some of the main points made by Prof Whitelaw, both in 

his own affidavit, and as confirmed by him with reference to the main founding 

and replying affidavits lodged on behalf of the Applicants: 

40.1. Professor Whitelaw illustrates standard microbiological protocols with 

respect to LM.53  He explains further how LM and its various “strains” are 

detected and enumerated through several stages, which depend on the 

symptoms of the patient, and vary according to the type of laboratory that 

performs the test.54   

40.2. “Listeria” is a genus of bacteria of which there are ten distinct species.  

LM may in turn be grouped into one of various “strains”. These strains 

(subtypes) can be based on identifiable differences between populations 

of micro-organisms, though all the strains still belong to the same 

species. The strain found by the NICD to have caused the 2017/2018 

outbreak was labelled Sequence Type 6 (“ST6.”).55   

                                                 
52  FA paras 29 onwards (R:20), and RA para 44 (R: 432). 
 
53   FA para 25 (R: 18). 
     
54  AA para 25 (R: 19). 
  
55  AA para 26 (R: 26). 
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40.3. Professor Whitelaw explains further that detecting and identifying LM is 

relatively easy; it is done at most commercial pathology laboratories.56  

Distinguishing between distinct strains, however, requires sophisticated 

and expensive equipment, to be found in relatively few laboratories.  One 

of these is the NICD laboratory.  It employs “Whole Genome 

Sequencing” (“WGS”) to read the sequence of nucleotides that make up 

the DNA of the micro-organism.57   

41. Although neither of Tiger’s experts answer Professor Whitelaw, apparently, not 

having seen his affidavit, points of difference do emerge.   Professor den Bakker 

says that the NICD’s finding represents an “oversimplification”, insofar as the 

NICD concluded that a single strain of LM (ST6) was the cause of the outbreak.58 

But Professor Whitelaw points out that a journal article co-authored by an NICD 

scientist,59 attached to Prof den Bakker’s affidavit, suggests the contrary.  The 

NICD in fact adopted a cautious, nuanced approach and concluded that "an ST6 

strain was the most likely cause of the outbreak."60 Professor Whitelaw’s view is 

that this is entirely consistent with the results of the investigation conducted by 

the NICD. 

42. It is not necessary, however, to dwell on the debate among the experts.  Tiger 

and its experts are of course at liberty to interrogate the NICD findings as they 

                                                 
56  AA para 27 (R:27). 
 
57  AA para 27 (R: 19); Whitelaw affidavit para 9 (R:232 Deltamune record).   
 
58  Den Bakker Affidavit para 13 (R. 376).  See also RA para 9 (R: 424). 
 
59  RA at para 9 (R:424). See also the article referenced at para 9: Anthony M Smith et al, Outbreak 

of Listeria Monocytogenes in South Africa, 2017 – 2018, Foodborne Pathogens and Disease, Vol. 

16, No.7 (2019). 
 
60  See RA para 9 (R: 424.)  
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see fit.  What they may not do, is drag the Applicants into the fray, absent any 

reason to believe that this may be of any relevance to what is at stake in the 

underlying action proceedings.  

B.  The Sequence of Events  

43. It appears that the outbreak originated some time in 2017.  By September 2017, 

the NICD announced that 190 cases of listeriosis had been confirmed.61   It had at 

this point received a limited number of LM isolates from laboratories across the 

country. The findings demonstrated that most isolates submitted were of a single 

strain type.  The NICD believed this was suggestive of a common source.  Its 

investigation to determine the source of the outbreak, with a focus in Gauteng, 

was ongoing.  

44. The NICD approached the South African Association for Food Science and 

Technology (“SAAFoST”) (of which Tiger is a custodial member), for 

assistance.62   

45. The NICD’s November 2017 report,63 showed that a total of 536 laboratory-

confirmed cases had been reported since the beginning of 2017.  The NICD 

determined that ST6, an especially virulent variety, was responsible for the 

outbreak.64  The Department of Health in December officially declared the 

                                                 
61  FA para 33 (R:21).  
 
62  FA para 34 (R:21).  
 
63  FA Annexure ACK18 (R:117). 
 
64  FA para 36 (R:22.) 
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listeriosis outbreak, and amended the list of notifiable conditions to include 

listeriosis.65   

46. On 10 December 2017, the Consumer Goods Council of South Africa (“CGCSA”), 

(of which Tiger Brands is a member), issued a press statement, reading: 

“CGCSA members have ongoing routine testing schedules in place to 
monitor all food products for pathogens and to act if these organisms 
are detected. The members have, because of the latest outbreak, 
taken additional precautionary measures to ensure the safety of food 
products sold to consumers.”66 
 
 

47. The DoH, municipalities, and investigative teams identified 157 ready-to-eat meat 

facilities at which to conduct food and environmental testing for Listeria before 

the Polokwane plant became the focus of attention.67  As of the NICD’s January 

2018 report, WGS sequencing at these facilities was ongoing.  Of the clinical 

isolates received by the NICD since 1 January 2017, 400 had by then been 

sequenced.  Ninety percent of these were typed as ST6.  On the other hand, 111 

food and 22 food production and processing isolates had been sequenced by the 

NICD.  Various strains of LM were found, but none of them was typed as ST6. 

48. It appears that neither Professor den Bakker, nor Professor Noah have been 

alerted by their clients to this extensive pre-investigation by the NICD.  What is 

more, Tiger’s own experts seem unaware that Tiger considered the possibility 

that its suppliers may have sold it contaminated raw meat, but turned up nothing.   

It is not unlikely that the experts’ respective conclusions about the need for 

                                                 
             65  Annexure ACK19 (R:130).  
 

66 FA para 37 (R:22), and Annexure ACK21 (R: 165 
  

67 RA para 48 (R:432). See also FM3 p2 (R:370).] 
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further investigation into sources up the food chain may have been affected had 

they been aware that such investigations had already taken place. 

49. The NICD report of 12 January 2018,68 concluded that genetic testing showed 

that a single strain, ST6, was responsible for most of the infections.  The 

conclusion was that "this implies that a single source of food contamination is 

causing the outbreak, i.e. a single widely consumed food product, or multiple 

food products produced at a single facility." 69 The crucial breakthrough came 

when the NICD during January 2018 gathered specimens from children at a 

crèche in Soweto, where there had been large outbreak.  ST6 was definitively 

identified in clinical samples taken from the children, and Enterprise products 

were found in a refrigerator.70    Next, the Department of Health, the NICD and 

the Centre for Enteric Diseases, went to the Polokwane Facility on 2 February 

2018.  Analysis of the samples gathered there showed that the facility itself was 

contaminated with ST6.71  Tiger admits that on or about 13 February 2018, 

Consumer Brands received a positive test result for L. monocytogenes in a 

product sample collected from polony manufactured at the Polokwane Facility.72 

50. These developments culminated in the Minister of Health on 4 March 2018 

announcing in a press statement73 that the NICD had determined that the 

                                                 
68  FA Annexure ACK22 (R: 22). 
 
69  FA ACK22 (R: 166). 
 
70  FA para 30 (R: 23). 
 
71  FA para 39 (R: 23). 
 
72  AA para 40 (R:23). 
 
73  RA para 87 (R: 440). 
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Polokwane facility had been identified as the source of the outbreak.74  In a letter 

to Tiger Brands dated 4 March 2018, the Deputy Commissioner of the National 

Consumer Commission (''the NCC") requested the urgent recall of Enterprise 

polony, smoked Russians and frankfurters.  Consumer Brands suspended all 

emulsion production at the Polokwane Facility and all production at the 

Germiston Facility.   On 5 March, it recalled all cold meats and frozen products, 

and the respondents closed the Polokwane Facility.75 

51. Tiger on 24 April 2018 reported that it received independent laboratory tests 

confirming the presence of LST6 in samples of finished ready-to-eat processed 

meat products from its Polokwane Enterprise Foods Manufacturing Facility.76 As 

foreshadowed above, Tiger said at the time that it was taking steps aimed at 

bolstering safety and reducing risks at the Polokwane plant – which included 

investigating its own suppliers77. However, it appears that this turned out to be a 

fruitless exercise.  As we have seen, Tiger's chief executive officer is reported as 

saying: "we've have checked our suppliers; we have checked all the things we 

could… It's probably not going to be determined."78   

52. Following the recall, the number of listeriosis cases steadily decreased, to a point 

where, on 3 September 2018, NICD announced that the number of cases had 

decreased to baseline levels, and no ST6 cases had been identified in the 

                                                 
74  FA para 42 (R:23). 
 
75  AA para 42 (R:24). 
 
76  FA para 44 (R:24), and Plea, Ad. 46. 
 
77  See article dated 21 June 2018, BizNews.  (Attached as Annexure ACK17) (R:113). 

 
78  FA para 23 (R:18).  See also Annexure ACK17 (R:113). 
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period.79  In light thereof, the Minister declared the outbreak to be over.80 

Professor Noah points out that there were additional infections reported after the 

closure of the Polokwane plaint.81  But, as he notes also, the incubation period 

may extend up to 70 days.82  In addition, as Professor Noah fails to note, 

processed meat product may be frozen for weeks if not months before being 

consumed. That being the case, it is only to be expected that further infections 

would be reported months, if not years, after the closing of the plant. 

 

LEGAL SUBMISSIONS 

53. Against the background of the factual narrative above, we turn to consider legal 

authorities, which we submit lend significant weight to the Appl icants’ cause. 

 

A. Abuse of Process 

54. Section 36(5) of the Superior Courts Act 10 of 2013 provides for the setting aside 

of a subpoena by a judge of the Court concerned  out of which the subpoena was 

issued, if it constitutes an abuse of the process of the court.83   

                                                 
79  FA para 45 (R: 24). A copy of the report is attached to the founding affidavit as Annexure 

“ACK23” (R: 169). 
 
80   FA para 45 (R:25). The report on which the Minister’s statement was based appears at annexure 

ACK23 (R:169). 
 
81  Noah Affidavit para 18 (R: 411). 
 
82  Noah Affidavit para 30.2 (R:415). 
83  Erasmus, Superior Court Practice (“Erasmus”), RS 8, 2019, D1-508. 
 

https://jutastat.juta.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bscpr%7d&xhitlist_q=%5bfield%20folio-destination-name:%27SCPR_a10y2013s36(5)%27%5d&xhitlist_md=target-id=0-0-0-21283
https://jutastat.juta.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bscpr%7d&xhitlist_q=%5bfield%20folio-destination-name:%27SCPR_a10y2013%27%5d&xhitlist_md=target-id=0-0-0-805
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55. The leading case is Beinash v Wixley.84  Mohammed CJ stated that there is no 

doubt that every Court is entitled to protect itself and others against an abuse of 

its processes. Where the court is satisfied that the issue of a subpoena in a 

particular case indeed constitutes an abuse, it is quite entitled to set it aside. 

Mohamed CJ quoted de Villiers JA in Hudson v Hudson and Another 1927 AD 

259 at 268: 

“When […] the Court finds an attempt made to use for ulterior purposes 
machinery devised for the better administration of justice, it is the duty of 
the court to prevent such abuse.” 

 

56. Whilst what constitutes an abuse of process is a matter which needs to be 

determined by the circumstances of each case85, there can be no narrow 

definition of the concept of “abuse of process”, Mohamed CJ stated that in 

general terms it can be said that: 

“An abuse of process takes place where the procedures permitted by the 
Rules of the Court to facilitate the pursuit of truth are used for a purpose 
extraneous to that objective [...]. A subpoena duces tecum must have a 
legitimate purpose.”86 

 

57. Mohamed CJ continued that the court must be cautious in exercising its power to 

set aside a subpoena on the grounds that it constitutes an abuse of process. 

However, said the learned Chief Justice: 

                                                 
84  [1997] 2 ALL SA 241 (“Beinash”) 
 
85  Hudson v Hudson and Another 1927 AD 259.  
 
86  Beinash at 251 F.  
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“Once it is clear that the subpoena in issue in any particular matter 
constitutes an abuse of the process, the court will not hesitate to say so, to 
protect both the court and the parties affected thereby from such abuse.”87 

 

58. It is important to note that a subpoena may amount to an abuse of the process of 

the court, notwithstanding the fact that the documents requested may be 

relevant.  (The relevance issue is dealt with separately below. As will become 

apparent, it is not conceded that any of the categories of documents sought 

herein are in fact relevant.)   

59. We pause to note that, citing Beinash, it has been held: 

“A subpoena issued in respect of a witness unable to give relevant 
evidence or to produce relevant documents will ordinarily amount to an 
abuse of the process of the court. However, the converse is not 
necessarily true: the evidence sought to be obtained may be relevant and 
yet amount to an abuse of the process. This will be so, inter alia, where 
the subpoena is issued for an improper purpose.”88 

 

60. A number of considerations led Mahomed CJ in Beinash to conclude that the 

subpoena was an abuse of process.89 the decisive factor was the prematurity of 

the summons90: The issuer of the summons had unreasonably rejected the 

suggestion that the execution of the subpoena should await the discovery 

affidavit of the defendant.   

 

 

                                                 
87  Beinash at 251 I. 
 
88  Meyers v Marcus and Another [2004] 2 All SA 438 (C) at 438 i.  
89  Beinash at 252. 
 
90  See Beinash at 253 D – E. 
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B.  Vagueness 
 

61. Mohamed CJ also found the Beinash subpoena to be vague. On the facts, one 

Beinash, an accountant, had instituted defamation proceedings against, inter alia, 

the liquidator of a company he had audited, alleging that the latter had defamed 

him in a letter to the Public Accountants Board.  The subpoena was served on 

the Managing Partner (himself not a party to the proceedings) of the liquidator.  It 

demanded a vast range of documents, including any “letter, memorandum, 

report, facsimile, note or aide-mémoire made or received by the [respondent] 

personally or in any of his [aforesaid capacities]  which directly or indirectly refers 

to any one or all of the affairs of [the company in liquidation], and/or several other 

named persons and bodies.”  

62. Mohamed CJ  held that no attempt had been made to comply with the terms of 

Rule 38(1) of the Uniform Rules, which requires that a subpoena duces tecum 

“specify” the document or thing which the witness is to produce: 

“The language of the subpoena, with its prolific use of the phrase 'and/or', 
included within its sweep every conceivable document of whatever kind, 
'directly or indirectly' related to a large category of open-ended 'matters', 
without there being the slightest basis for suggesting a belief that any of 
the documents existed … ”91  

 

63. It was, so Mohamed CJ held, oppressive to put a witness, not a party to the 

underlying proceedings, to the risk of criminal sanctions in judging “which of any 

of the thousands of documents covered by the subpoena might or might not be 

                                                 
91  Beinash at 252 B.  
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related in some direct or indirect way to the “matters” which appeared to concern 

the appellant’.92  

64. These words apply no less in this case.  Paragraph 4 of the subpoenas demands 

"any correspondence or other written communication, notice, instruction or 

demand concerning listeriosis that was exchanged with, received from or sent to 

any person or entity during the period 1 January 2016 to the present".  To this, 

the open-ended term “concerning” adds a significant element of vagueness. One 

finds also the expansive demand for all material concerning the “state of 

knowledge and practice in South Africa” regarding LM.93 The Applicants are left 

to divine what documentation is required. This leaves them vulnerable to 

unintentional non-compliance, and criminal sanction.     

65. Another illustrative decision is Cline and Another v Magistrate, Witbank and 

Another 1985 (4) SA 605 (T), 735.  It was held that the subpoena failed to specify 

the documents sought with sufficient specificity, and that the “potential relevancy 

of all the documents to matters in contention in the main action” had not been 

established.   

66. We submit that an indicative case regarding vagueness in a demand for the 

production of scientific test results is Trustees, Biowatch Trust v Registrar 

Genetic Resources and Others 2005 (4) 111 (T).   While this was a Freedom of 

Information (Act 2 of 2000), matter, the Court treated the standard as the same 

as that applied to documents requested both in terms of rule 35(14) of the 

Uniform Rules of Court94 and to subpoenas issued under rule 38(1) thereof.95   

                                                 
92  Beinash at 252 F. 
 
93  AA para 67 (R: 205); RA para 168 (R: 453). 
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Biowatch demanded material having to do with, inter alia, scientific tests of 

genetically modified organisms.   One of Biowatch’s requests demanded: 

“Copies of all internal, interdepartmental, interstate departmental and/or 
external letters, telefaxes, e-mails, circulars, memoranda and similar 
documents which relate to the development, production, use and 
application of GMO’s”.94 

 

67. The Court held that this was overbroad; since it was “bedevilled by the use of 

expressions such as ‘and/or’ and ‘similar documents’”.95  The Court also rejected 

as vague and overbroad a demand for “any other recorded information held by 

the State relating to the development, production, use and application of 

GMOs”96.  Regarding a demand for “all data” relating to a type of genetically 

modified wheat, the Court deemed this request to be “unreasonably vague”, and 

that Biowatch should have indicated “with greater precision what data it was 

interested in” concerning the particular sub-species. 

 

C  Relevance 
 

68. Having seen that relevance will be a consideration in determining whether a 

subpoena amounts to an abuse of process, we turn now to examine the element 

of relevance as a self-standing item.  The following language is pertinent: 

“The search for the truth - vital as that quest undoubtedly is - must, in the 
context of litigation and in the interests of justice, be confined to evidence 
that is relevant to the issues in any particular case. In the present case, 

                                                 
94  Para 62.  
 
95  Para 63. 
 
96  Para 24. 
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the trial Court does not require evidence as to the full extent of Meyers' 
wealth in order to come to a just decision on the disputes between the 
plaintiff and the defendant; on the contrary, a full investigation of those 
matters is certain not only to prolong the proceedings considerably but 
also to obfuscate the issues. As far as the plaintiff's own financial position 
is concerned, sufficient information is available from other sources. It goes 
without saying that the defendant also has all the information he requires 
in relation to his own financial position.”97 
 

69. It is trite that relevance is determined by reference to the pleadings.98 On the 

pleadings as they stand in casu, Tiger cannot justify the  extraordinarily broad 

sweep of the subpoenas issued.  

70. Consider how the purported need for categories of documents is justified by 

Tiger’s experts. Prof Den Bakker says he needs the data sought from the 

Applicants to “assess the occurrence and prevalence of [LM], including the so-

called outbreak strain of ST6, in a historical perspective.99    

71. Tiger says that it wants:  

   “To collect and examine a reasonably comprehensive body of epidemiological evidence that was or may have been available to the NICD’s findings. That evidence is at least potentially relevant to 
the outbreak investigation …"100   

 

72. This however goes much too far.  It can never be the job the Applicants to assist 

Tiger in constructing a broad historical narrative.  Tiger cannot be permitted to 

“foist upon [the Applicants] and this Court their definition of 'relevant issues'”.101 

                                                 
97  Meyers v Marcus and Another 2004 (5) SA 315 (C), para 49.   
 
98  McFarlane v Matisonn 2016 JDR 1342 (KZP), para 20 (citing Swissborough Diamond Mines (Pty) 

Limited v Government of the Republic of South Africa 1999 (2) SA 279 (T) at 310G to 311A. (A 
party may not foist upon the First Defendant and this Court their definition of "relevant issues").  
See also Scott v Scott [2006] JOL 17813 (C) at page 10. 

 
99  Den Bakker aff para 16.1 (R:378). 
100  FA in Tiger’s application to compel at para 61.2 (R:425). 
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73. The bounds of relevancy are stretched to breaking point because, as 

acknowledged by Tiger,102 the subject matter of the subpoenas, LM, is literally 

ubiquitous in our organic environment.  It stands to reason that a request for 

communications concerning a bacterium to be found virtually everywhere will 

sweep up a vast cache of documentation having nothing to do with what is at 

stake.103  A narrower demand targeting only the ST6 strain (which it appears is 

common cause was responsible for the outbreak), may or may not have been 

warranted. 

74. To the extent it is argued that Tiger needs the material demanded to mount its 

defence, one may look to the decision of the Supreme Court of Appeal in the 

Minister of Land Affairs and Agriculture v D & F Wevell Trust [2008] JOL 21213 

(SCA) (“Minister of Land Affairs”).  In this matter, the state had purchased certain 

property from a trust, but subsequently refused to accept transfer and cancelled 

the sale, contending the valuation of the property was irregular. When the trust 

lodged an application compelling the state to take transfer,  the state alleged that, 

to support its defence that the property had been fraudulently over-valued, it 

should have the opportunity to subpoena witnesses on the valuation issue.   

75. Rejecting the state’s argument, the SCA held that, where a party seeks an 

opportunity to obtain such evidence to assist in preparing its defence, it must 

                                                                                                                                                             
101  Swissborough Diamond Mines (Pty) Ltd and Others v Government of the Republic of South Africa 

and Others 1999 (2) SA 279 (T). Although this case analysed the question of relevancy in the 
Rule 35 context, Joffe J referred to the relevancy criteria discussed in the Beinash decision. 

 
102  AA para 24 (R:190). See also Noah’s report at paras 22 and 30.2 (R:412 and 415 respectively) 

where he concedes the same.  
 
103  RA para 36 (R: 340). 
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satisfy the court that there are reasonable grounds for believing that the defence 

would be established: 

“Such cases will be rare, … a court should be astute to prevent an 
abuse of its process by an unscrupulous … litigant intent on a fishing 
expedition to ascertain whether there might be a defence without 
there being any credible reason to believe that there is one”.104 

 

76. In this instance, the Court held, the state hoped to elicit admissions which might 

supplement its version.   But, the Court held: 

“It would amount to a fishing excursion.  In my view this is not the true 
function of the Rule, and accordingly I am not prepared to accede to the 
application”.105 

 

D. Confidentiality, Business Prejudice, and the Public Interest 

77. The Applicants’ right to privacy is implicated by the demand that the Applicants 

hand over potentially thousands of pages of sensitive information. Courts show 

special sensitivity to privacy rights of third parties to litigation, and it is well 

established that business entities may claim the right to privacy entrenched in s 

14 of the Constitution.106   As one court observed in a case setting aside a 

subpoena:  

“As [the recipient of the subpoena] is not a party to the pending 
litigation, the impugned subpoena constitutes a gross invasion of 
[the] right to privacy. Before such an invasion will be sanctioned, the 
party seeking to infringe such right bears an onus of persuading the 
court that it is justified.”107  

                                                 
104  Minister of Land Affairs at [56]. 
 
105  Minister of Land Affairs at [58]. 
106  Mistry v Interim Medical and Dental Council of South Africa and Others 1998 (4) SA 1127 (CC). 
 
107  Meyers v Marcus and Another (1574/04) [2004] ZAWCHC 15 (16 April 2004), para 50. 
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78. The scope of the subpoenas at hand is such that it would sweep up documents 

that are confidential in nature. If that confidentiality is compromised, the incentive 

of role-players in the food industry to voluntarily submit samples to laboratories 

for testing may be undermined.108  

79. Significant business prejudice could also result. We refer to the Deltamune 

application, the Affidavit of Tim Davidson109 therein, and to the confirmatory 

affidavit of Mr Andy Rice110 attached to the affidavit of Mr Davidson. In the 

founding affidavit of the present application, it is noted, with reference to the 

aforementioned papers in the Deltamune application,111 that Mr Rice is a leading 

authority on marketing and branding. He speaks to the potentially devastating 

impact of public disclosure of test results whatsoever where, objectively 

speaking, these results provide no scientific reason at all to believe that the 

health of consumers could be compromised.112    

80. Mr Rice notes further that the share price of Tiger itself dropped by 13% in the 

wake of the announcement of the withdrawal of its line of processed meats 

product.  He says that it is entirely possible that Tiger's suppliers could suffer just 

as badly if decontextualized confidential test results were to be published 

showing, for example, that one of its facilities were found at one or other stage 

                                                                                                                                                             
 
108    AA para 59 (R: 30.) 
 
109    Deltamune R: 155-199. 
 
110    As Annexure T (Deltamune R: 320-21) to the Affidavit of Mr Davidson. 
 
111 FA para 61 (R: 30.) 
 
112 Id. 
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having been contaminated, even with an innocuous strain of LM that have 

nothing to do with the outbreak.113 

81. As also reflected in the founding affidavit in this matter (still with reference to the 

Deltamune papers), Mr Rice notes the phenomenon of public confusion between 

brands, and different products marketed under a single brand.114   The upshot is 

that the dissemination of positive findings for ubiquitous (non-ST6) harmless 

strains of LM in non-Tiger facilities around the country “may cause members of 

the public, not well versed in the distinction between the different strains, to avoid 

other brands as well” - or even eschew red meat as a category of foodstuff.   

82. Mr Rice notes that this could impact not just the South African red meat market 

but may also cause consumers in countries to which we export meat to pressure 

regulators to curtail or bar imports of meats from South Africa.  It is no 

exaggeration to say that this could be catastrophic for parts of the South African 

economy.115  

83. There are also public interests at stake, given the nature of the subject matter.  

Tiger does not deny that, if the confidentiality of testing is compromised, the 

incentive of role-players in the food industry to voluntarily submit samples to 

laboratories for testing may be undermined.116       

 

                                                 
113 Id. 
 
114 FA para 62 (R: 31.) 
 
115  Id. 
 
116  RA par 65 (R: 436.)  (See AA para 20). 
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E.  Prematurity and Alternative Sources 
 

84. Courts view with disfavour litigants who rush to issue subpoenas for documents 

that would more fittingly be obtained by other means.  For example   

“The conduct of the applicant’s attorney in so issuing the subpoenas whilst 
knowing that the issue as to the production of the documents remained in 
dispute between the parties, is clearly unacceptable and is to be 
deprecated. It suggests a disregard for the process of this court and 
reflects poorly upon the way this matter was conducted.”117  

 

85. It will be recalled that among the reasons the learned Judge of Appeal in Beinash 

found that there had been an abuse of process was the recalcitrance of the 

requesting party in the face of attempts by the target of the subpoena to defer the 

enforcement of a subpoena until it had considered the contents of documents 

already obtained in due course from another source. 

86. In a more recent decision,118 a court likewise expressed its disapproval of the 

requestor’s inordinate hurry to obtain material from third parties before it was 

clear that this was necessary.  Here, a subpoena had been issued immediately 

after a statement of defence had been delivered, and following dismissal of an 

exception.119  In the circumstances, the Court that it was premature to issue 

subpoenas before the special pleas were determined.  Moreover, the Court noted 

                                                 
117  S v Panayiotou (The Minister of Police the Intervening Party) 2018 JDR 0660 (ECP), para 68. 
 
118  Carmichael-Brown v Liquid Telecommunications (PTY) LTD (JS987/17) [2019] ZALCJHB 17 (23 

January 2019). 
 
119  Id, Para 16. 
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that parties had not attempted to engage in the pre-trial conference wherein the 

issue of discovery more broadly would have been discussed.120  

87. In another case involving a premature subpoena,121 the court quashed a request 

that was likewise targeted at documents that would become relevant only if a 

proposed special plea was allowed.  In fact, a punitive costs order was merited, 

since “the subpoenas had the aim of putting pressure on either the applicants' 

respective companies to produce documentation or on the defendants to settle 

the matter”.122  

88. The prematurity arguments we have been considering reflect courts’ sensitivity to 

the substantial burdens imposed by subpoenas upon third parties.  This gives 

rise to a pragmatic approach, causing a court to engage in a balancing exercise 

that weighs the mix of factors discussed above.   For example: 

“The right to privacy may be unlawfully infringed by a subpoena which 
amounts in fact to an abuse of process, for instance, because it has no 
legitimate purpose and is intended merely to oppress and harass the 
witness, or because the information or documents sought are irrelevant or 
insufficiently relevant to the case, or could more easily be obtained from 
another source.123 

 

89. Returning to the facts in casu, Professor Den Bakker states that he needs to 

examine “all the data examined by the NICD which it claims supports its 

conclusion.”124   But it is not the role of the Applicants to assist Tiger in evaluating 

                                                 
120  Id, Para 17. 
 
121  Campbell v Kwapa, 2002 (6) SA 379 (W). 
 
122  Id, at 382D/E and I - I/J. 
123  Greeff v Cooper and Others 2019 (3) SA 203 (WCC), para 34. 
 
124  Den Bakker Affidavit para 13 (R: 376). 
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the basis for the NICD's findings. Clearly, the best and most direct  of salient 

information would be the NICD itself, subject to any valid objections.  It seems 

obvious that assessment of the NICD’s methodology is not a matter as to which 

the Applicants can offer any assistance.125  

90. Another Court has expressed scepticism of the need for a subpoena in light of 

the existence of an alternative source “when all these documents could properly 

be produced by any one of the present directors of [one of the parties]”.126 

91. In the Mayer’s matter referred to supra, a  subpoena was set aside on the basis, 

in part, of the “other source” rule, a subpoena had been issued to the father of 

one of the spouses in a divorce, seeking his full financial records.127  (It was 

contended that what the spouse stood to inherit from his father was germane, as, 

in terms of s 7(2) of the Divorce Act 70 of 1979, a factor in considering personal 

maintenance is the “prospective means” of a party.)   The court set the subpoena 

aside, holding that the husband himself was in the best position to testify about 

his assets.128 

92. Although the following text appears in a labour court judgment, where a different 

discovery regime applies, the general sentiment is apposite: 

“In trial proceedings, a party … has a clearly defined right to call upon 
the other party to the proceedings to provide documents by way of 
discovery. All the financial documents, insofar as they are relevant to 
the issues to be determined and are required for advancing the 
respondent’s case or defending against the counterclaims, could have 
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been sought and obtained through the discovery process. If the parties 
were unable to reach an agreement regarding the discovery of 
documents, either could have applied to the court in terms of rule 
6(9)(b) for an appropriate order. It is common cause that the 
respondent did not make use of rule 6(9)(b) to apply for an order to 
require the appellant to discover the financial documents. Instead, it 
issued a subpoena.”129 

 

93. In point of fact, the NICD has already furnished the Respondents with information 

in its possession relevant to the 2017/2018 listeriosis outbreak.  (A summary of 

this material appears in the Founding Affidavit. 

94. It is unfortunate that Tiger fails to acknowledge that it is already in receipt of a 

large volume of NICD material.  At a minimum, the burden is upon Tiger to 

demonstrate why it requires material over and above that which the NICD has 

provided.  Tiger should also explain why it believes that data it has not thus far 

obtained from the NICD, is likely to be found in the files of the Applicants. 

 

REMEDY:  THE PROPOSED CONFIDENTIALITY REGIME 

 

95. In the founding affidavit, the Applicants propose that, to the extent that the 

subpoenas are not set aside entirely, any documents that are ultimately made 

available by the Applicants should be subject to a confidentiality regime.  

96.  We must underscore that the Applicants’ primary submission remains, namely 

that the appropriate remedy would be that the subpoenas be set aside across the 
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board, as an abuse of process.130  The case law above offers good authority for 

such an order.  The regime as outlined is therefore advanced strictly in the 

alternative to the primary remedy prayed for herein.  

97. Parties can always agree to an undertaking that [subpoenaed material] will not be 

made available to any third parties:131  

 “The production of the subpoenaed documents will not by itself 
place them in the public domain. If [the requester] decides to use 
any confidential document in the trial, the trial court must decide 
whether any basis exists for an order that the evidence, or part 
thereof, be kept out of the public domain.132  

 

98. It is submitted that the Court may be guided by the regime imposed in Bridon 

International GmbH v International Trade Administration Commission and others 

2013 (3) SA 197 (SCA).  Under that authority, the provenance of the test 

requests and results would be redacted, so as to protect the confidentiality of the 

information.   An independent expert would compile a report which anonymises 

the data, and sets out, in statistical format, which facilities tested positive for 

LM, and if so, for which strain.  

99. We would propose that if such independent expert reports no positive tests at 

any of the laboratory and other facilities during the relevant period, it would 

be confirmed that the detailed documents sought under the subpoena are 

irrelevant. On the other hand, if the independent expert concludes that there 
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were other sources of listeria during the relevant period, the information sought 

to be subpoenaed could be provided. 

100. It is submitted further that, to the extent that any material is produced, the 

documentation, redacted in the fashion set forth above, should be 

sequestered with the Registrar until after the close of pleadings, at which time 

any party desirous of tendering such material at trial would be required to 

make particularised application for leave so to do.   

101. Tiger argues that the Bridon case is not comparable.  But it was a similar need to 

balance the interests of justice with the prejudice that would befall those in 

possession of confidential material that led the Bridon Court to order the regime 

that it did.  Tiger suggests further the fact that this is a trial rather than motion 

proceedings (as in Bridon), renders the confidentiality regime in Bridon 

inappropriate.  We submit that  that this simply does not follow.   Tiger has not 

made clear why the fact that this is a class action, which has attracted much 

media interest, renders the Bridon regime less suitable.   Indeed, the fact that this 

matter has attracted keen media attention makes a structured confidentiality 

regime all the more apposite. 

102. Tiger complains that the Bridon regime would be “deb ilitating.”  But it  would not 

be difficult to craft a regime in terms of which structured access could be 

organised with respect to all relevant material, on a streamlined and efficient 

need-to-know basis.  Any inconvenience that might be occasioned would be 

outweighed by the prejudice that would be suffered in the event of unbridled 

public access to highly sensitive and confidential information. 
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CONCLUSION 

103. The Applicants pray that their motion to quash be granted, with costs of two 

counsel. 
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