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I, the undersigned, 

RICHARD SPOOR 

do hereby make oath and say: 

1 I am an adult male, duly admitted as an attorney of this Honourable Court. I am 

the sole proprietor of the firm Richard Spoor Incorporated, which represents the 

applicants in this matter. 

2 I have been authorised by the applicants to bring this application. 

3 The contents of this affidavit are within my personal knowledge, except where 

otherwise indicated by the context, and are to the best of my belief both true 

and correct. 

INTRODUCTION 

4 South Africa has recently experienced the largest listeriosis epidemic in 

recorded history ("the epidemic"). Since January 2017, almost 1 000 people 

have contracted listeriosis. Over 180 people - including at least 70 infants -

have died as a result. 

5 The applicants are among the many victims of the epidemic. Each applicant 

has suffered profound loss as a result of the epidemic. Some contracted and 

survived listeriosis. Others lost family members. Some applicants are parents, 

whose new-born babies contracted serious illnesses that will haunt them for 

life. Other applicants are parents whose babies were stillborn as a direct result 
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6 Listeriosis is a foodborne disease, caused by the Listeria monocytogenes 

bacterium ("Listeria"), a bacterium deadlier than salmonella or E. coli. In many 

patients, an infection of Listeria has serious consequences, including 

meningitis. Pregnant women, new-born babies, the elderly, and other people 

with compromised immune systems suffer the worst consequences. In these 

vulnerable groups of the population, the mortality rate is up to 30%. 

7 Those who profit from the preparation and distribution of food products have a 

duty to take reasonable measures to avoid their foodstuffs being contaminated 

with pathogens. The production of food in general, and ready-to-eat foods in 

particular, involves immense public trust. At the heart of this case is the 

respondents' breach of this trust and the consequences of the breach. 

8 The respondents make substantial profits from preparing and distributing 

processed, ready-to-eat meat products, such as polony, russian sausages, and 

vienna sausages. The respondents' products are popular. This is especially so 

among poor people, because the products provide a relatively inexpensive 

source of protein. 

9 The respondents prepared and distributed ready-to-eat processed meat 

products that were contaminated with Listeria. In fact, the respondents' facility 

in Polokwane was identified by the National Institute for Communicable 

Diseases ("NICD") as the source of the epidemic. 

10 Although Listeria occurs widely in nature, ready-to-eat processed meat 

products are particularly susceptible to contamination. Despite 
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steps can be taken to prevent (i) the bacterium spreading in meat production, 

packaging and distribution facilities; and (ii) the bacterium from contaminating 

ready-to-eat processed meat products produced, packaged and distributed in 

these facilities. 

11 The respondents form part of a large conglomerate that produces trusted 

brands, supposedly under the strictest sanitary conditions. Consumers 

understandably assume that the respondents' products are safe for 

consumption. The respondents, however, failed to take the necessary steps to 

avoid the spread of Listeria through their products. 

12 The respondents' failure to take these steps breached the public trust they 

cultivated over many years. 

13 Initially, the outbreak of listeriosis went undetected. However, even after the 

outbreak reached epidemic proportions, the respondents continued to distribute 

contaminated ready-to-eat meat products to the public from their contaminated 

Enterprise Polokwane production facility. Members of the public continued to 

consume the contaminated products and thus contract listeriosis. This 

continued unabated until the Minister of Health intervened and ordered the 

Polokwane facility closed and a nationwide recall of the respondents' ready-to

eat meat products. 

14 Unhappily, this intervention came too late for the applicants, and many other 

members of the public. 
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THE PURPOSE OF THIS APPLICATION 

15 In the circumstances, the applicants approach this Court for certification of a 

class action to claim damages from the respondents. 

16 The applicants propose a class action, comprising four classes of persons: 

16.1 The first class comprises: 

"Individuals who contracted - but did not die as a consequence of 

- an invasive infection of Listeria monocytogenes as a result of 

ingesting contaminated food products originating from, or having 

passed through, the Enterprise meat processing facility at 

Polokwane over the period 23 October 2016 to 4 March 2018." 

16.2 The second class comprises: 

"Individuals who, while in utero, contracted - but did not die as a 

consequence of an invasive infection of Listeria 

monocytogenes, as a result of their mothers ingesting 

contaminated food products originating from, or having passed 

through, the Enterprise meat processing facility at Polokwane over 

the period 23 October 2016 to 4 March 2018." 

16.3 The third class comprises: 

"Individuals who were dependent upon other individuals who died 

as a consequence of contracting an invasive infection of Listeria 

monocytogenes, which they contracted by ingesting contaminated 
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food products originating from, or having passed through, the 

Enterprise meat processing facility at Polokwane over the period 

23 October 2016 to 4 March 2018." 

16.4 The fourth class comprises: 

"Individuals who are and/or were liable for the maintenance of, or 

were in fact maintaining, other individuals who contracted an 

invasive infection of Listeria monocytogenes as a result of-

(i) the ingestion of food products originating from or having passed 

through the Enterprise meat processing facility at Polokwane over 

the period 23 October 2016 to 4 March 2018; or 

(ii) their mothers s6 ingesting the food products referred to whilst 

carrying the individual in utero; 

whether they died as a consequence of the infection or not." 

17 The applicants further propose to pursue the class action in two stages. 

18 In stage one, the applicants will seek a declaratory order establishing the 

nature and extent of the respondents' liability to the classes. 

19 In stage two, the cla~s members will claim damages on an individual basis to 

the extent that they can demonstrate that -
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19.1 they, their breadwinner, or their pregnant mother whilst they were in 

utero, as the case may be, ate the respondents' contaminated meat 

products; 

19.2 they, their breadwinner, or pregnant mother whilst they were in utero, as 

the case may be, contracted Listeria as a result of the consumption of 

the respondents' contaminated meat products; and 

19.3 they suffered damages as a result of their, their breadwinner, or their 

pregnant mother whilst they were in utero, as the case may be, 

consuming (or being exposed to) the contaminated meat products. 

20 In addition, the applicants propose that the class action proceed on the 

following basis: 

20.1 Stage one of the class action will proceed on an "opt out" basis. That is, 

persons falling within the classes will be bound by the outcome of stage 

one unless they opt out of the class by notifying the applicants' attorneys 

in the form provided. 

20.2 Stage two of the class action will proceed on an "opt in" basis. Here, 

persons wishing to be bound by the outcome of stage two or to claim 

damages, will be required to notify the applicants' attorneys that they 

wish to opt in to stage two. 

21 In the balance of this affidavit I shall seek to show that certification is in the 

interests of justice, with reference to the following factors, previously identified 

by our Courts as relevant considerations: 
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21.1 Whether the classes are defined with sufficient precision by objective 

criteria; 

21.2 Whether the members of the classes sought to be established have a 

prima facie cause of action against the respondents; 

21.3 Whether there are common issues of fact or law that are capable of 

class-wide determination; 

21.4 Whether the class representatives and legal representatives are 
; 

appropriate to represent the classes; and 

21.5 Whether the cause of action is such that its pursuit in the form of a class 

action is appropriate. 

THE STRUCTURE OF THIS AFFIDAVIT 

22 I shall divide the contents of this affidavit under the following headings: 

22.1 The parties; 

22.2 Listeria and Listeriosis; 

22.3 Processed meat as a food source; 

22.4 The biggest listeriosis epidemic in recorded history; 

22.5 Damages; 

22.6 The class definitions; 

22.7 Causes of action; 
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22.8 This is an appropriate matter for adjudication by class action; 

22.9 The judicial economy achieved by a class action; 

22.1 0 There are common questions of fact and law; 

22.11 The applicants are suitable class representatives; 

22.12 How the class action will be managed; 

22.13 The class members have proper legal representation; 

22.14 The costs of legal representation; and 

22.15 The conclusion. 

23 This application contains material of a scientific nature. In preparing this 

application, my team and/or I have consulted with several subject-matter 

experts who have agreed to support the applicants in litigating this matter. 

24 Professor David Coetzee works at the Division of Public Health Medicine at the 

School of Public Health and Family Medicine at the University of Cape Town. 

He is a public health specialist with some 25 years of experience in infectious 

diseases. His expert affidavit and Curriculum Vitae are annexed hereto marked 

"RS1" and "RS2", respectively. 

25 The following experts have committed to assist in this litigation and were able to 

send me their Curricula Vitae before my commissioning of this affidavit: 

21 
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25.1 Professor Chris Griffith, an independent consultant on aspects of food 

quality and safety and editor of the British Food Journal; 

25.2 Mr Kevin Elfering, an expert on trace back investigation of food products 

involved in foodborne illness investigations; 

25.3 Professor Jorgen Schlundt of the Food Science and Technology division 

of Nanyang Technological University; 

25.4 Dr Mansour Samadpour, the CEO of IEH Laboratories & Consulting 

Group; 

25.5 Professor Martin Wiedmann, the Gellert Family Professor in Food Safety 

of the Department of Food Science at Cornell University; 

25.6 Professor Michael Osterholm, the Director of the the Center for Infectious 

Disease Research and Policy at the School of Public Health at the 

University of Minnesota; and 

25.7 Professor Craig Hedberg of the Division of Environmental Health Science 

at the School of Public Health at the University of Minnesota; 

26 Their Curricula Vitae are annexed hereto marked "RS3" to "RS9". 

THE PARTIES 

The class representatives 
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27 The first applicant is Montlha Welhemina Ngobeni, an adult female residing at 

16781 Paris Avenue, Mahlasedi Park, Polokwane, and employed by the South 

African Police Services (SAPS) as a call centre operator. 

27.1 Ms Ngobeni acts in her personal capacity and in her capacity as the 

mother and natural guardian of T, a minor child born on 22 December 

2017. 

27.2 Ms Ngobeni contracted listeriosis as a result of consuming contaminated 

products manufactured and distributed by the respondents. 

27.3 T contracted listeriosis in utero then later developed severe meningitis. 

T's meningitis has led to further neurological complications, requiring 

several surgical interventions. 

27.4 Ms Ngobeni was infected in Limpopo. 

28 The second applicant is Clinton Gregory Chinula, an adult male bank official 

residing at 3 Florida Avenue, Ext 7 Eldorado Park, Johannesburg. 

28.1 Mr Chinula acts in his capacity as the father and natural guardian of R, a 

minor child (3) born on 15 November 2014. 

28.2 R contracted listeriosis while at Klipspruit Child Care Centre, together 

with eight other similarly aged children, after eating contaminated polony 

served at the creche, which was produced and distributed by the 

respondents. 

28.3 R contracted listeriosis in Gauteng. 
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29 The third applicant is Mamorake Tebogo Ntjana, an adult female currently 

residing in Midrand, Johannesburg: 

29.1 Ms Ntjana also contracted listeriosis, which was caused by the 

respondents' contaminated products. 

29.2 Ms Ntjana ate the respondents' contaminated products while pregnant. 

As a result, she suffered a miscarriage caused by bacterial inflammation 

of her placenta caused by Listeria. 

29.3 Ms Ntjana contracted listeriosis in Gauteng. 

30 The fourth applicant is George Philippus Coetzee Jr, an adult male former 

construction contractor currently residing in Danielskruil, Northern Cape. 

30.1 Mr Coetzee's father, the late George Philippus Coetzee, died on 14 

December 2017 in Kimberley as a result of Listeriosis contracted from 

eating contaminated products distributed by the respondents. 

30.2 Mr Coetzee's father contracted listeriosis in the Northern Cape. 

31 The fifth applicant is Presendrie Govender, an adult female former business 

owner, currently residing in Durban, Kwazulu-Natal. 

31.1 While she was pregnant, Ms Govender contracted listeriosis which was 

caused by the respondents' contaminated products. 

31.2 Ms Govender survived her infection. However, her child, who was born 

on 9 November 2017, was declared brain dead the next day. Ms 
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Govender had to agree to turn off the life support machines that kept her 

child's body functioning. 

31.3 Ms Govender contracted listeriosis in KwaZulu-Natal. 

32 The sixth applicant is Annelize le Roux, an adult female farmer residing in 

Winburg, Free State. 

32.1 Ms le Roux acts in her personal capacity and in her capacity as the 

mother and natural guardian of her three minor children, born during 

2005, 2007 and 2011. 

32.2 Ms Le Roux fell ill while she was pregnant. As a result, her child was 

stillborn. 

32.3 Ms Le Roux and her three minor children contracted listeriosis from the 

respondents' contaminated products in the Free State. 

33 The seventh applicant is Xolile Bosch, an adult male industrial cleaner residing 

in Polokwane, Limpopo. 

33.1 Mr Bosch contracted and survived listeriosis. His illness was aggravated 

and almost overlooked as result of his other chronic medical condition 

which also affects his digestive system. He was hospitalised for several 

weeks to treat his listeriosis. 

33.2 Mr Bosch contracted listeriosis in Limpopo. 
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34 The eighth applicant is Dr Rajesh Kumar Misra, an adult male gynaecologist 

practising at  Hospital, , KwaZulu Natal. 

34.1 Dr Misra is acting in his personal capacity and in his capacity as the 

father and natural guardian of an infant born on 21 December 2017. 

34.2 Dr Misra's wife was pregnant with twins, when she contracted listeriosis 

from the respondents' products. As a result, she went into premature 

labour. One child was stillborn. 

34.3 Dr Misra's surviving daughter was born prematurely, at 27 weeks. Dr 

Misra's surviving daughter may have serious developmental issues, 

including the possibility of cognitive disability, deafness and/or blindness. 

34.4 Dr Misra and his wife struggled to conceive. They only succeeded with 

medical assistance. The twins were only successfully conceived after 

the fifth attempt. lt is unlikely that the Misras will conceive again. 

34.5 Dr Misra's wife contracted listeriosis in KwaZulu-Natal. 

35 The ninth applicant is Sebastian Laurent Stephen Schwagele-Fan Moriz, 

previously Glenn Frederick Strutt, an adult male businessperson currently 

residing at 14 Lady Jane, Cavendish Avenue, Cambridge, England. 

35.1 Mr Moritz is the adopted son of Aldeth Olive Strutt, a 73-year-old 

pensioner. He changed his surname to that of his biological mother but 

remains responsible for the caregiving of his adoptive mother, who lives 

in Panorama Palms Retirement Village, Cape Town. 
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35.2 Ms Strutt had to be hospitalised in intensive care to treat her Listeria 

meningitis and sepsis. This infection has significantly deteriorated her 

health and has increased Mr Moritz's financial care obligations towards 

Ms Strutt. 

35.3 Ms Strutt contracted listeriosis in the Western Cape. 

36 The tenth applicant is Shereze Curtis, an unemployed adult female residing in 

Giyani, Limpopo. 

36.1 Ms Curtis acts in her personal capacity and as the mother and natural 

guardian of four minor children, born 1 August 2002, 25 May 2004, 18 

January 2006 and 17 April 2013. 

36.2 Ms Curtis and her family contracted listeriosis after eating the 

respondents' products. They had to be admitted into hospital. Ms 

Curtis's two eldest children were treated for meningitis. 

36.3 Ms Curtis and her family contracted listeriosis in Limpopo. 

37 I attach affidavits deposed to by each of the class representatives as "RS1 0" to 

"RS19". 

The respondents 
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38 The first respondent is Tiger Brands Limited ("Tiger Brands"), a public company 

duly registered in terms of the company laws of the Republic of South Africa, 

with registration number 1944/017881/06, with its principal place of business 

situated at 301 0 William Nicol Drive, Bryanston. 

39 Tiger Brands is listed on the Johannesburg Stock Exchange. The following 

information appears from extracts of its 2017 Integrated Annual report, and its 

2017 Financial Statements attached, hereto as "RS20" and "RS21", 

respectively. 

40 Tiger Brands' income statement for the year ended September 2017 shows 

that, in 2017 alone, Tiger Brands made over R31 billion in revenue, with a 

gross profit of over R 10 billion. 

40.1 Tiger Brands has four key operating divisions, namely: 

40.1.1 the grains divisions, which produces products used in milling, 

baking, breakfast, rice, and pasta; 

40.1.2 the consumer brands division, which includes products in the 

following categories: groceries, home, personal and baby care, 

perishables, snacks, treats and beverages, and value-added 

meat products ("VAMP"); 

40.1.3 the international division, which appears to have a footprint in 

Chile, Cameroon, Nigeria, and Zimbabwe; and 
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40.1.4 the exports division, which comprises two companies called 

Langeberg & Ashton Foods and Davita Trading. 

40.2 Tiger Brands' consumer brands division carries goods that can be found 

in every household. For example, in its sweets business, it has Beacon, 

Maynards, Jelly Tots, and Wilsons. In its home, personal care and baby 

business, its products include Purity, lngram's Camphor Cream, Doom, 

and Jeyes Fluid. 

40.3 However, this application concerns the value-added meat products 

("VAMP") business. VAMP is made up of canned meats, as well as all 

four read-to-eat processed meat product brands that were recalled 

following the listeriosis outbreak, including: Enterprise, Renown, Mielie

Kip, and Bokkie. In 2017, Tiger Brands had a turnover of R2.2 billion 

from its VAMP business. They do not disclose what their profit margin 

was on this section of their business. 

40.4 Tiger Brands prides itself on the vertically-integrated nature of its 

business. lt controls the full value chain from procurement of raw 

materials, through the manufacturing process, to marketing and 

distribution of products to customers and consumers. 

41 The second respondent is Enterprise Foods (Pty) Ltd ("Enterprise"), a private 

company duly registered in terms of the company laws of the Republic of South 

Africa, with registration number 1993/003464/07 and with its registered office at 

85 Bute Lane, Sandown, Sandton. Enterprise is a wholly-owned subsidiary of 

29 
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Tiger Brands, and appears to be the only operating entity in Tiger Brands' 

VAMP division. 

41.1 Enterprise was founded in 1917 as Pietersburg Cold Storage and 

changed its name to Enterprise in 1946. 

41.2 Enterprise manufactures a range of chilled processed meat and canned 

meat products, which are marketed both under its parent company's 

brands (such as Enterprise, Renown, Mielie-Kip and Bokkie), as well as 

under the in-house brands of retailers such as Woolworths. 

41.3 In 2003, Enterprise became a wholly-owned subsidiary of Tiger Brands. 

Prior to that, Tiger Brands only owned a 50% share in the company, with 

the remaining 50% share being held by Foodcorp (Pty) Ltd. 

41.4 In its reasons for the decision to approve Tiger Brands acquiring 

Foodcorp's 50%, the Competition Tribunal noted that "[t]he rationale for 

the transaction is that Foodcorp is disposing of all non-core business 

ventures while Tiger Brands, on the other hand, is keen to have sole 

ownership and management of the business." A copy of the Tribunal's 

reasons document is attached as annexure "RS22". 

42 According to Reuters News Agency, Enterprise Foods has a 35.7% market 

share in South Africa's $412 million dollar processed meats industry. This 

makes it, by some margin, the largest producer of processed meats. Eskort 

Bacon Co-operative is the second largest, with 21.8%. The remaining 

competitors, such as, Rhodes Foods, Astral Foods, and RCL Foods each hold 
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less than 5% market share. I attach a copy of the Reuters newspaper report 

dated 5 March 2018, marked "RS23". 

43 Tiger Brands has been cited as a respondent for two reasons: 

43.1 First, the applicants' primary claim is based upon section 61 of the 

Consumer Protection Act, 68 of 2008 ("the CPA"). Tiger Brands is a 

producer, alternatively a distributor, as defined in section 1 of the CPA. 

Accordingly, it is liable for damages occasioned by the provision of 

unsafe products. 

43.2 Second, Tiger Brands exercises effective control and influence over the 

operations of Enterprise, its wholly-owned subsidiary and an integral part 

of the vertically-integrated group. 

43.2.1 This much was evident when, according to Tiger Brands, the 

parent company "closed the Polokwane and Germiston 

Enterprise factories on 4 March 2018." This information is 

contained in a Tiger Brands statement issued on 19 March 

2018, a copy of which is attached as annexure "RS24". 

43.2.2 Tiger Brands' effective control gives rise to the relevant duties of 

care and liability. 

44 Enterprise has been cited as a respondent because, as the manufacturer of the 

contaminated products -

'~ 
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44.1 it is a producer as defined in section 1 of the CPA, and accordingly, is 

liable for damages occasioned by the production of unsafe products; and 

44.2 it owed a duty to care to take reasonable measures to prevent the 

consumers of its products from contracting food-borne illnesses such as 

listeriosis. 

45 This Court has the jurisdiction to hear this application and to grant the relief 

sought. 

LISTERIA AND LISTERIOSIS 

46 Before I go further, and in order to understand this application, it is necessary to 

briefly explain Listeria and listeriosis. 

47 Listeria is a species of bacterium that is widely present in plants, soil and 

surface water. 

48 This bacterium was first discovered in 1924 by E.C.G Murray, who named it 

Bacterium monocytogenes because it caused monocytosis - an increase in 

white blood cells - in laboratory rabbits and Guinea pigs. Monocytosis is 

typically caused by chronic inflammation, introduced by infections. 

49 Its genus was later renamed Listeria after Lord Joseph Lister, the father of 

modern surgery who was a well-known advocate for sterilising health-sensitive 

sites like operating theatres and laboratories. 
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50 Listeriosis is food poisoning caused by eating food contaminated with Listeria. 

Listeria enter the blood stream by attacking the body's white blood cells. The 

result differs depending upon the blood cell's ability to resist bacterial attack. 

50.1 When the bacterium is able to enter the blood stream, it causes an 

"invasive infection", that can penetrate the womb or affect the brain. 

Invasive attacks typically occur when the microbe numbers reach a 

critical tipping point that makes them suddenly act more aggressively. 

50.2 When the bacterium is unable to enter the blood stream, it causes a 

"non-invasive infection" that is restricted to the gut. 

51 Non-invasive infections usually occur in immunocompetent people. 

lmmunocompromised individuals - including infants, the elderly, pregnant 

women, cancer sufferers, diabetics, and persons suffering from HIV/AIDS -

are more susceptible to invasive infections as well. 

52 Death resulting from listeriosis is rare in immunocompetent people, since the 

immune system holds the Listeria numbers in check. Conversely, among 

immunocompromised persons the incidence of death can reach up to 30%. 

The simple explanation for this is that their white blood cells are less able to 

defend against invasive bacterial attacks of Listeria. 

53 In terms of deaths caused by foodborne pathogens, Listeria is deadlier than 

other better-known pathogens like Salmonella and Clostridium botulinum 

(which causes botulism). 
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54 Listeriosis usually causes three categories of clinical syndromes: 

54.1 Febrile gastroenteritis, which also occurs in healthy people; 

54.2 Perinatal listeriosis, which occurs (i) when a foetus is developing in utero 

(maternal foetal listeriosis), or (ii) during birth (neonatallisteriosis); or 

54.3 Bacterial listeriosis, which typically occurs in immunocompromised 

person. This is detected the presence of Listeria in the blood, spinal or 

placenta fluids. 

55 Febrile gastroenteritis is non-invasive, and therefore can occur in people with 

strong immune systems as well. The symptoms of febrile gastroenteritis 

include fever, severe watery diarrhoea, nausea, headaches, and pain in joints 

and muscles. This form of the illness usually sets in within 24 hours of 

ingesting the Listeria and can last for up to a few days after which it naturally 

passes with time. 

56 Maternal foetal/neonatal listeriosis is invasive. Listeria transfers from pregnant 

women to (i) the foetus in the uterus; or (ii) the new-born infant during birth. 

Perinatal listeriosis can cause stillbirth, miscarriages, pneumonia, meningitis, or 

abscesses in the baby's liver or lungs. 

56.1 Perhaps the most common (and worst) form of listeriosis is when it 

triggers meningitis. This is caused by the Listeria inflaming the meninges 

(sheaths) that surround the brain. The meninges usually protect the 

brain. However, the additional pressure caused by the inflammation 

within the brain cavity can have serious consequences for he 
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person. These include blindness, epilepsy, other cognitive defects, and 

even death. 

56.2 Another serious complication caused by listeriosis is Encephalitis. lt is 

caused by inflammation of the brain cavity tissues attacked by the 

Listeria. Encephalitis is actually the inflammation of the actual brain 

tissue itself that is being attacked. 

56.3 In fact, meningitis and/or encephalitis is frequently the condition that 

makes medical practitioners react to start looking for the Listeria microbe. 

Typically, it would appear to be a severe infection of the gut. 

56.4 There are also many cases where doctors misdiagnose listeriosis as a 

stroke. This mistake is only realised after completing brain scans or 

culture testing .. 

57 Bacterial listeriosis is also invasive. lt typically occurs in immunocompromised 

people. lt presents as the presence of Listeria in the blood, with or without 

infecting the central nervous system. Bacterial listeriosis can, inter alia, cause 

fever, meningitis, or brain abscess. 

58 Perinatal and bacterial listeriosis can be fatal. Febrile gastroenteritis is rarely 

fatal. 

59 Listeriosis can be detected by testing samples of various bodily fluids, such as 

blood, cerebrospinal fluid, meconium of new-barns, as well as faeces. 
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59.1 Blood tests and placenta cultures are the most reliable ways to discover 

listeriosis during pregnancy. 

59.2 If those cultures are put through whole genome sequencing, doctors and 

investigators are able to gain a better understanding of the variations 

both within and between species of Listeria. Whole genome sequencing 

is a molecular test that reveals the complete DNA make-up of an 

organism. 

60 Genome sequencing enables scientists to differentiate between strains of 

Listeria. The significance of this will become apparent shortly. Whole genome 

sequencing is used by investigators of foodborne illness outbreaks to 

differentiate between organisms with a precision that other technologies do not 

allow. 

60.1 The most basic application of this technology to food safety is using it to 

identify pathogens isolated from food or environmental samples. 

60.2 These can then be compared to clinical isolates from patients. If the 

pathogens found in the food or food production environment match the 

pathogens from the sick patients, a reliable link can be drawn between 

the two. 

60.3 To explain, there are several strains of Listeria, which can be found in 

different foods. A food type from a particular source will generally 

contain the same strain with closely related characteristics. If a patient 

presents with symptoms of listeriosis the medical professionals will 

collect blood cultures from that patient. 
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bodily fluids and in the food samples collected, genome sequencing 

allows epidemiologists to test how closely related the two samples are. If 

the particular strain of Listeria found in the patient's food does not match 

the strain in their body, it is less likely that the food caused the illness. If, 

however, the strains are identical, then it is more likely than not that the 

food caused the Listeria in that patient. 

61 Despite the ubiquitous nature of Listeria, transfer of listeriosis to food can be 

prevented. Manufacturers, producers and packagers of food items can take 

simple preventative measures to ensure that Listeria is killed in the preparation 

of its products. These include proper cleaning of production equipment and 

facilities, heating prepared meats to a temperature where bacteria are 

destroyed, adhering to health and safety standards, and regular testing of its 

products and facilities. 

62 This epidemic illustrates the devastating consequences of manufacturers (such 

as the respondents) failing to take these steps. 

PROCESSED MEAT AS A FOOD SOURCE 

63 In essence, most VAMPs are essentially the left-over scraps from the carcass 

mixed with various other ingredients and sold as a relatively cheap source of 

protein. Polony illustrates this. 

64 Enterprise Foods m~kes two types of polony, namely pork and chicken. The 

precise contents of a particular roll of polony are not des 1 
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packaging. lt appears that polony is made from parts that are generally 

described as "off-cuts". After an animal is slaughtered, the producers typically 

cut the marketable cuts, leaving trimmings and pieces of meat on the bone. 

These are all the pieces of meat that are not a specific, marketable cut. 

65 Women's Health magazine described the process as follows: 

"So, what does go into a polony? Polony can be made of most 

meats. Enterprise divides their polony into chicken and pork, but 

meats such as turkey and beef would work just as well. Unlike your 

horror imaginings, it's not the beaks, feet and tails that get crushed 

into a paste! 

The parts used are generally described as off-cuts. Du Toit [a food 

scientist] explains: 'When you fillet a chicken, you take the breasts, 

the wings, the drumsticks ... (What's left for polony is) all those little 

pieces of meat that aren't a specific cut.' 

Polony is made up of a portion of mechanically recovered meat 

(MRM). Before you freak- this is simply the mechanical process of 

removing those last little bits of meat from animal bones or poultry 

carcasses. The bulk of the meat has already been manually 

removed. 

Yes, there is also a percentage of offal (basically the intestines and 

some organ meats, such as kidney and giblets), but the max used 

is 35 percent. Round that all off with some fat, some starch and 

oil ... 
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Quick note: Polony is required to contain no bone, cartilage or 

grittiness as stipulated in our country's processed meat 

regulations." (Sic) 

66 I attach a copy of this article as "RS25". 

67 At the time of drafting this affidavit, the Enterprise Foods website only featured 

a recall notice. Therefore, I could not access its description of polony. 

However, the Eskort Foods website, www.eskort.co.za, contains a description 

of its polony. lt states: 

"Eskort Polony is made from choice cut pork and deboned chicken 

meat plus pork fat and pork rinds which convert to gelatin during 

the cooking process and assist in giving the products mouth feel 

and texture. Other ingredients include soya, salt, water, spices and 

seasonings, starch, phosphates, a preservative and colorants. All 

ingredients are used according to current regulations and good 

manufacturing practices. Eskort Chicken Polony is made from 

deboned chicken breast." 

68 I attach a copy of this page as "RS26". 

69 On its website, accessible at http://www.who.int/ith/diseases/listeriosis/en/, 

the World Health Organisation recognises that prepared meats, or "ready-to-eat 

meat products" are particularly prone to contamination by Listeria. lt says: 

"Foodborne infection in humans occurs through the consumption of 

contaminated foods, particularly unpasteurized milk, soft cheeses, 

vegetables and prepared meat products such as pate. Unlike most 

foodborne pathogens, Listeria multiplies readily i 
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foods that have been contaminated. Transmission is also possible 

from mother to fetus or from mother to child during birth." 

70 There is good reason for this: prepared meat products have previously caused 

outbreaks of listeriosis. One well-known case is Maple Leaf Foods, 1 when 

Listeria in ready-to-eat meat products led to the deaths of 22 people in Canada. 

THE BIGGEST LISTERIOSIS EPIDEMIC IN HISTORY 

71 With nearly 1000 people affected this listeriosis epidemic is, by far, the largest 

in recorded history. I shall now set out the story of the outbreak; the 

respondents' inaction; and how the respondents' products were ultimately 

implicated in it. 

72 As a starting point, the respondents are South Africa's largest distributors of 

processed meat products. These products are a key source of Listeria. In the 

ordinary course, the respondents had a positive duty to take steps to avoid 

distributing products contaminated by Listeria. 

73 As the outbreak grew into an epidemic, the respondents' duties were 

heightened. When it became apparent that there was an outbreak of listeriosis, 

the respondents should have continuously tested their products and production 

facilities to determine whether they had a role to play. This is only logical as 

their products (prepared meats) are prone to Listeria. Evidently, they did not do 

so. The respondents remained supine in the face of a deadly national health 

1 1688782 Ontario Inc. v Maple Leaf Foods Inc. 2016 ONSC 4233 
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crisis. As I shall show below, the respondents chose instead to wait for national 

health authorities to take meaningful action. 

74 In this section, I shall also refer to the timeline issued by the respondents on the 

Tiger Brands website. I note that at the time of commissioning this affidavit 

Tiger Brands had removed the timeline from their affidavit. Fortunately, my 

team was able to locate a copy of the timeline on a cached version of their 

website. I attach a copy of this timeline as "RS27". 

75 The National Institute of Communicable Diseases ("NICD") is South Africa's 

public health surveillance organ. Among its many tasks, the NICD is 

responsible for detecting outbreaks and epidemics. lt does so by collecting and 

interpreting data from health facilities country-wide. 

76 The NI CD played a critical role in tracing the sources of the listeriosis outbreak. 

77 On 25 October 2017, the NICD started to note an increase in meningitis 

resulting from Listeria. In its situation report, the NICD noted that by that stage, 

there had been 365 documented cases of meningitis caused by Listeria 

monocytogenes. 128 of those cases involved infants. The remainder occurred 

in adults with compromised immune systems. At that stage, the NICD 

requested medical practitioners to complete case investigation forms for all 

cases in which they identified Listeria. The purpose of this was to assist in 

identification of the source. I attach a copy of the NI CD report, marked "RS28". 
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78 By 29 November 2017, 557 laboratory-confirmed cases of listeriosis had been 

identified nationally. This was an increase of almost 200 people in a single 

month. Sixty-two percent of the cases were in Gauteng. The Western Cape 

and Kwa-Zulu Natal were the other worst affected provinces, with 13% and 7% 

of the national cases reported. 

79 Many diagnosed patients had eaten a variety of foods potentially containing 

Listeria. This made detecting the source difficult. Genome sequencing tests 

were conducted on 189 patients. Fifteen different strains of Listeria were 

found. Seventy-nine percent of patients (134 people) showed monocytogenes 

belonging to the sequence type "ST6". Within this ST6 cluster, the isolates 

were closely related. From this, the NI CD concluded that" .. . most cases in this 

outbreak had exposure to a widely available, common food type/source." 

80 I attach a copy of the NICD report dated 04 December 2017 as "RS29". 

81 The respondents' processed meat products matched the NICD's description of 

"a widely available, common food type/source." Every food distributor with a 

national footprint should have been concerned and taken measures to test their 

facilities and products. If they found Listeria, they ought reasonably to have 

notified the NI CD and the public. The respondents do not appear to have taken 

any such steps. 

82 lt appears there were numerous pleas for the respondents to do so. At least 

one source is the South African Association for Food Science and Technology 

("SAAFoST"). Tiger Brands is a "custodian member" of S 
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this, I attach a printout of the list of SAAFoST custodian members, obtained 

from its website, marked "RS30". 

82.1 On 8 December 2017, an on line publication called Food Focus noted the 

following: 

"News of this outbreak was Ofirst published in the public domain in 

September. SAAFOST have been circulating a request to 

custodian members to provide information of Listeria testing and 

results to the National Institute for Communicable Diseases in 

order to identify the source. Similarly, the Director General of 

Health requested the CGCSA to appeal to their members to assist 

with providing information. In both cases, anonymity has been 

assured. How does this work legally?" (my emphasis) 

82.2 I attach a copy of the article hereto marked "RS31". 

82.3 Given its membership of SAAFoST, Tiger Brands would have received 

this request. 

83 The Consumer Goods Council of South Africa ("CGCSA") also asked its 

members to take additional precautionary measures regarding food safety. A 

copy of CGCSA's press statement on this matter is annexed hereto marked 

"RS32". 

84 Clearly, the priority should have been to stem the epidemic before more people 

died. Anonymity was assured to encourage parties to provide test results to the 

NI CD. Apparently, this was not sufficient to spur action by t 
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85 On 14 December 2017, the Minister of Health convened a meeting of various 

sectors to co-ordinate the response to the outbreak. 

86 The matter had clearly reached crisis proportions. On 15 December 2017, the 

NICD declared Listeriosis a Category 1 notifiable disease under the National 

Health Care Act, 61 of 2003, and its regulations on the notification of diseases. 

As a result, healthcare workers and laboratories were under a legal duty to 

immediately report any occurrence of listeriosis by the most rapid means 

possible. 

87 Within 24 hours of diagnosis, healthcare workers were also required to 

communicate the individual occurrences electronically to the Department of 

Health. Along with this, they had to supply the Department with information to 

assist in the tracking and tracing of the disease, including victims' residential 

addresses and contact details. I attach a copy of the notification, which 

appeared in the Government Gazette, and is marked "RS33". The notification 

form for practitioners to use is marked "RS34". 

88 On the same day, the NICD issued a further outbreak report, attached hereto 

as "RS35". In this report, the NICD provided an update on genome sequence 

testing. In this report, the NICD said: 

88.1 Of the 201 clinical isolates tested, 153 had tested positive for the ST6 

strain. This accounted for 74% of patients - a decrease of 5% in the 

proportion of patients tested. 
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88.2 lt had recorded 15 in-depth food histories from patients in Gauteng. A 

number of food items had been found in common with all affected 

persons. However, it was not yet able to isolate any individual item as 

the dominant cause. 

89 As of 19 December 2017, 648 laboratory-confirmed cases of listeriosis had 

been reported. The NICD had hitherto conducted 20 interviews with patients to 

determine the most commonly confirmed food groups. I attach a copy of the 

NICD's report as "RS36". 

90 On the following day, the NICD issued a report showing that 655 cases of 

listeriosis had been confirmed by laboratories. 201 clinical isolates were 

submitted for genome testing. The NICD reported that 170 of the 201 clinical 

isolates contained the sequence type ST6 strain. This was 85% of the isolates. 

According to the NI CD: 

" ... this support[ed] the working hypothesis of a single source of 

food contamination causing the outbreak, i.e. a single widely 

consumed food product, or multiple food products from a single 

facility." 

91 As an additional control measure, Environmental Health Practitioners were 

requested to visit the homes of each newly diagnosed patient and obtain food 

samples where possible. These samples were to be sent to the National 

Health Laboratory Services for further testing. I attach a copy of the NICD's 

report dated 20 December 2017, marked "RS37". 
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92 By 29 December 2017, the number of laboratory-confirmed listeriosis cases 

had grown from 648 to 704 cases. At that stage, 85% of the Listeria from 

patients tested exhibited the ST6 strain. Although the source was not yet 

known, a chicken sample collected from patient's home in Tshwane tested 

positive for Listeria: The chicken was traced back to the store and 

subsequently to an abattoir. Health inspectors took samples from the abattoir 

for testing and ordered the abattoir closed. A copy of the NICD's report setting 

this out is attached hereto as "RS38". 

93 The NICD released another report on 3 January 2018, attached as "RS39". By 

this stage, final outcome data showed that 61 people died from listeriosis. 

Though tested samples revealed nine sequence types of Listeria, 91% of those 

were of sequence type ST6. These samples were taken from clinical isolates, 

food isolates, and food production isolates. The ST6 strain was contained in 

samples from all nine provinces. 

94 On 12 January 2018, the NICD released a further update on the epidemic. The 

number of infections was increasing at an alarming rate. The NICD reported 

that, between 1 January 2017 and 12 January 2018, there had been 748 

laboratory-confirmed cases of listeriosis. 67 people had died. In the update, 

the NICD confirmed that the ST6 strain was responsible for the majority of 

infections. Though the NICD had tested various abattoirs, processing facilities, 

and food from patients' homes, the ST6 strain had not been identified in those 

samples. I attach a copy of the NI CD report as "RS40". 
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95 On the same day, 11 children contracted listeriosis while at creche in Klipspruit, 

Soweto. They were rushed to hospital, suffering from febrile gastroenteritis. 

This event proved to be the breakthrough in pinpointing the source. The 

children had eaten contaminated polony supplied by the respondents. These 

samples were contaminated with ST6. 

96 This incident was widely reported in the media, as demonstrated by the 

newspaper articles attached hereto marked "RS41". Despite this, the 

respondents made no discernible effort to (i) conduct independent testing; or (ii) 

withdraw their products from supermarket shelves until they were satisfied that 

their products were safe. 

97 On 16 January 2018, the NICD reported that 19 additional cases of Listeria had 

occurred. This brought the number of laboratory-confirmed cases from 7 48 to 

767. 81 patients had died. I attach the NICD report as "RS42". 

98 The crisis was growing, without a response from the respondents. The NICD 

report issued another report on 25 January 2018, which is attached hereto as 

"RS43". 53 more cases had been recorded since the NICD's previous report 

dated 16 January 2018. This brought the number of people infected to 820. 

The outcome data available showed that 82 people had died as a result of 

listeriosis. 

99 According to the Tiger Brands timeline, on 2 February 2018, the NICD visited 

its Polokwane plant along with officials from the World Health Organisation 

("WHO"). These officials took over 400 swabs and nine pr u 
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testing. As appears from the article annexed hereto marked "RS44", health 

inspectors were compelled to request police support in accessing the plant after 

Enterprise had twice refused to grant access to the factory. 

100 On 6 February 2018, the NI CD issued another report. The number of infected 

people rose from 820 to 852. Outcome data confirmed that 107 people had 

died. I attach a copy of this report as "RS45". 

101 Eight days later, on 14 February 2018, the NI CD reported that 872 people had 

contracted listeriosis. Outcome data confirmed that 164 people had died. In 

the following six days, 43 more people contracted listeriosis, bringing the total 

number of cases to 915. 172 people had died. This was an alarming increase. 

I attach the NICD reports dated 14 and 20 February 2018, marked "RS46" and 

"RS47" respectively. 

102 According to the Tiger Brands timeline, between 14 and 16 February 2018, it 

received the results of routine tests it conducted on a sample of Mielie-Kip 

polony. 10 colony forming units ("CFU") of Listeria were found on that sample. 

The respondents say they took the following action: 

102.1 They stopped production of Mielie-Kip. They also quarantined the 

product at their distribution centre and withdrew the affected batch. 

1 02.2 They enhanced their cleaning and testing regime. 

1 02.3 They reached out to health authorities to communicate this. 

103 This action was patently insufficient. 
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1 03.1 On the respondents' version, from their timeline, this was the second 

time they discovered Listeria at the Polokwane facility. There was clearly 

a problem. In the context of a national epidemic, the respondents should 

have done more to prevent people from consuming their contaminated 

products. 

1 03.2 The respondents realised that there was enough danger to stop the 

production and distribution. However, it was not enough danger for them 

to recall their products nationally or warn the public. The ineluctable 

conclusion is that they elected to continue selling and profiting from 

Mielie-Kip batches that were possibly contaminated. 

1 03.3 Assuming they withdrew that individual batch from trade, the 

respondents did not stop to consider that other batches of the same and 

different products at that plant could have been contaminated. They did 

not take the precaution to withdraw the remaining range of products 

produced at the same factory. 

104 On 28 February 2018, the NI CD issued a further report, which is attached 

hereto and marked "RS48". By this stage, 30 more people contracted 

listeriosis, bringing the total number of victims to 945. 176 people were 

confirmed to have died as a result. 

105 By 3 March 2018, 180 people had died. The respondents remained silent. The 

NICD reported that the source of the outbreak had emerged and would be 

communicated in due course. The methodology used by th 
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105.1 Case reporting through laboratory and hospital notifications; 

1 05.2 Interviews conducted with affected people. By that stage, over 100 

people had been interviewed; 

105.3 Environmental sampling, including sampling of retail outlets; food 

processing plants; and foodstuffs from affected people. Over 1500 

foodstuffs and samples were tested; and 

1 05.4 Molecular epidemiological testing, where Listeria monocytogenes were 

cultured, and clinical isolates were subjected to genome testing. Over 

500 samples had been subjected to genome testing. 

1 06 I attach a copy of the NICD's report dated 3 March 2018, marked "RS49". 

107 On 4 March 2018, the Minister of Health issued a statement on the listeriosis 

outbreak in South Africa. I attach a copy of the Minister's statement as "RS50", 

where the Minister announced the following: 

107.1 The NI CD had interviewed 109 people who obtained listeriosis to obtain 

details about the food they had eaten in the month before their illness. 

93 of these people reported eating ready-to-eat processed meat 

products, with polony being the most consumed meat. The second, was 

vienna sausages. 

107.2 On 12 January 2018, nine children were admitted to Chris Hani 

Baragwanath Hospital in Soweto suffering from febrile gastroenteritis. 

Environmental Health Practitioners visited their creche 
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samples of polonies manufactured by Enterprise Foods and Rainbow 

Chickens. 

107.3 Both samples of polonies tested positive for the ST6 strain of Listeria

the strain that the NI CD previously reported was found in 91% of 

samples from all provinces. 

107.4 Following this lead, several officials, including three technical advisers 

from the World Health Organisation, inspected the Enterprise Foods 

factory in Polokwane. 

107.5 The inspectors found Listeria in over 30% of the environmental samples 

collected from this site. At least 16 environmental samples contained the 

ST6 strain. 

1 07.6 The Minister concluded that " ... the source of the present outbreak can be 

confirmed to be the Enterprise production facility in Polokwane." 

1 07.7 1 0% of the samples taken from the Enterprise facility in Germiston also 

tested positive for Listeria, though not the ST6 strain specifically. 

107.8 Finally, the Minister ordered a recall of all affected products. 

108 On 5 March 2018, in a press conference called in reaction to the Minister's 

announcement, Tiger Brand's CEO Mr MacDougall denied any links to the 

listeriosis crisis. He reportedly endorsed the "stringent standards" adopted by 

Enterprise Foods. Mr MacDougall refused to apologise until there was proof of 

negligence. This, despite the presence of Listeria in the Polokwane factory. 

attach a newspaper reports reflecting this, as "RS51". 
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109 As I shall demonstrate shortly, this refrain is futile. The respondents' liability is 

primarily from strict liability for the consequence of defects in their products. 

There is, at the very least, a prima facie case to be made in these 

circumstances. 

110 On 6 March 2018, Mr MacDougall was quoted as saying that: "There has been 

no direct correlation between our products and the deaths vet, so we are 

unaware of any direct links." I attach a copy of a newspaper report reflecting 

this as "RS52". To deny this correlation and the subsequent causation in the 

face of the applicants' affidavits is the height of folly. 

111 On 14 March 2018, the NICD issued a further report. According to that report, 

978 people contracted listeriosis. Of these, 183 people had succumbed. Given 

the incubation period of listeriosis, the NICD cautioned that people might still 

seek medical attention for listeriosis. I attach a copy of this report, marked 

"RS53". 

112 On 19 March 2018, it was reported that Listeria had been found at the 

Enterprise Foods facility in Polokwane. I attach a copy of the report as "RS54". 

113 The respondents' reaction provides an example of how companies should not 

react to crises of epidemic proportions. In Maple Leaf Foods, immediately upon 

realising that its products could be the source of the Canadian Listeria 

outbreak, the company withdrew its products and issued an apology. This is an 

example of a company that took its duty to the public seriously. 
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114 By 3 March 2018, the NICD had completed their investigation into 310 

confirmed cases of listeriosis. lt reported that 85% of the victims were black; 

7% were coloured; 7% were white; and less than 1% were Asian. Sixty-five 

percent of these patients received treatment at public healthcare facilities. 

115 The geographical distribution amongst the reported cases indicates that 

Gauteng was the worst-hit with 59% of Listeria cases; followed by the Western 

Cape with 13%; then KwaZulu-Natal with 7%. The remaining cases (21 %) 

were divided among the other six provinces. 

DAMAGES 

116 As pointed out, nearly 1000 people fell ill; and at least 183 people died, 78 of 

whom were infants. In addition, there were a number of stillborn babies. 

Inevitably, the following categories of damages are identifiable for these 

individuals: 

116.1 Those who survived, will be entitled to, inter alia, claim damages for pain 

and suffering; past and future loss of income; and past and future 

hospital expenses. 

116.2 Those who lost their family members, have an additional dependent's 

action, along with pain and suffering; and emotional shock. 

116.3 To the extent that there are children who were born with complications 

arising from Listeria or those who suffered permanent disability, they 
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have an additional claim for, inter alia, action for pain and suffering; loss 

of amenities of life; disablement; and lost earning capacity. 

116.4 Others shall bear the increased burden of supporting people with 

permanent disabilities. 

117 In addition, the class representatives intend to show that the classes are also 

entitled to constitutional damages. 

118 Damages are to be calculated in a second phase which will proceed if there is a 

declaratory judgment of liability in the first phase. 

THE DEFINITION OF THE CLASSES 

119 The applicants seek certification of four classes. 

119.1 The first class comprises: 

"Individuals who contracted - but did not die as a consequence of 

- an invasive infection of Listeria monocytogenes as a result of 

ingesting contaminated food products originating from, or having 

passed through, the Enterprise meat processing facility at 

Polokwane over the period 23 October 2016 to 4 March 2018." 

119.2 The second class comprises: 

"Individuals who, while in utero, contracted - but did not die as a 

consequence of an invasive infection of Listeria 

monocytogenes, as a ingesting 
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contaminated food products originating from, or having passed 

through, the Enterprise meat processing facility at Polokwane over 

the period 23 October 2016 to 4 March 2018." 

119.3 The third class comprises: 

"Individuals who were dependent upon other individuals, who died 

as a consequence of contracting an invasive infection of Listeria 

monocytogenes, which they contracted by ingesting contaminated 

food products originating from, or having passed through, the 

Enterprise meat processing facility at Polokwane over the period 

23 October 2016 to 4 March 2018." 

119.4 The fourth class comprises: 

"Individuals who are and/or were liable for the maintenance of, or 

were in fact maintaining, other individuals who contracted an 

invasive infection of Listeria as a result of-

(i) the ingestion of contaminated food products originating from or 

having passed through the Enterprise meat processing facility at 

Polokwane over the period 23 October 2016 to 4 March 2018; or 

(ii) their mothers so ingesting the contaminated food products 

referred to whilst carrying the individual in utero; 

whether they died as a consequence of the infection or not." 

120 These classes are distinguishable as follows: 
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120.1 Members of the first class suffered harm when they personally consumed 

the contaminated processed meat products and fell ill. 

120.2 Members of the second class are children whose mothers consumed the 

contaminated processed meat products while pregnant. This infection 

passed to them in utero, and they suffered harm at birth. 

120.3 The third class caters for dependents of people who died from eating 

contaminated processed meat products produced by the respondents. 

120.4 The fourth class comprises individuals who are liable for the care of other 

persons who sustained harm from the contaminated processed meat 

products. Although they might not have consumed the contaminated 

processed meat products, they still suffered damages arising from their 

duty to care for those who fell ill from consuming the contaminated 

processed meat products. 

121 Each of the classes is delineated with reference to the period of 23 October 

2016 to 4 March 2018. This delineation is determined with reference to the 

dates on which contaminated food products would have passed through the 

respondents' Polokwane plant. These cut-off dates were determined with 

reference to the following: 

121.1 The epidemic started in January 2017. Given that Listeria has an 

incubation period of up to 70 days, the contaminated products would 

have passed through the respondents' facility from approximately 23 

October 2016. 
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121.2 The last date on which the contaminated products could have passed 

through the Polokwane facility is 4 March 2018, when the plant was 

ordered closed. 

122 During these times, (i) listeriosis was tracked by the NICD; (ii) listeriosis 

became a notifiable disease; and (iii) evidence of source of Listeria would be 

easily obtainable. 

123 I submit that these classes have been defined with sufficient precision that a 

particular individual's membership can be objectively determined by examining 

their situation in light of the class definitions. These classes have the requisite 

commonality and are not over-inclusive. 

CAUSES OF ACTION 

124 From this background there are, prima facie, three causes of action to establish 

the respondents' liability: 

124.1 The respondents are strictly liable for any damages resulting from 

producing, manufacturing and distributing contaminated processed meat 

products. This liability arises from s60(1) of the CPA. 

124.2 Alternatively, to their strict liability under the CPA, the respondents are 

liable for harm occasioned by the negligent and wrongful breach of a 

duty of care to be vindicated through the acquilian action. 

124.3 The respondents' actions violated several Constitutionally enshrined 

rights. As a result, the respondents should be 
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Constitutional damages. This liability arises over and above their liability 

in subparagraphs 1 and 2 above. 

125 I want to be clear about the applicants' contentions in respect of these causes 

of action: 

125.1 The applicants do not intend to show that the respondents were 

responsible for every single case of listeriosis during the epidemic. The 

case is much narrower. The applicants contend that the respondents are 

responsible for listeriosis that occurred as a result of the consumption of 

or exposure to the respondents' contaminated meat products. 

125.2 The contaminated meat products probably emanated from the 

respondents' Enterprise Polokwane production facility. This conclusion 

is based on two broad findings by the NICD: 

125.2.1 First, the NICD found that the ST6 strain was the common 

denominator in the vast majority of cases. After genome 

sequencing, the NICD found that the samples of ST6 were so 

closely related that they probably emanated from one source. 

125.2.2 Second, the NICD traced the source of ST6 to the respondents' 

Enterprise Polokwane production facility. 

125.3 The class representatives either personally consumed and/or represent 

individuals who consumed contaminated processed meat products 

produced, packaged or distributed by the respondents. There is prima 
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facie evidence to prove that the respondents' products were the source 

of their infection. 

125.4 There is currently limited information available to the applicants. This 

information asymmetry is inherent in litigation. However, the classes and 

the causes of action have been formulated on the basis of the available 

information. 

126 However, on the facts set out in this affidavit, it is clear that the classes have 

prima facie claims against the respondents. 

127 I now proceed to set out the broad legal basis for the existence of a triable case 

based on these causes of action. 

Strict Liability: The Consumer Protection Act 

128 The Preamble to the CPA recognises the need to protect consumers from 

hazards to their safety and wellbeing. As part of the regime of its protections, 

the CPA seeks to develop effective means of redress for consumers. 

129 Chapter 2 of the CPA provides for the fundamental rights of consumers. 

Among these, is the right to fair value, good quality, and safety. This right is set 

out in Part H of Chapter 11, in sections 53- 61. 

130 One of the effective means of redress in the CPA is set out in section 61 (1 ), 

which establishes a regime of strict liability for respondents who produce, 
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distribute or market hazardous or defective products for human consumption to 

consumers. Section 61 (1) reads: 

"Except to the extent contemplated in subsection (4), the producer 

or importer, distributor or retailer of any goods is liable for any 

harm, as described in subsection (5), caused wholly or partly as a 

consequence of-

(a) supplying any unsafe goods; 

(b) a product failure, defect or hazard in any goods; or 

(c) inadequate instructions or warnings provided to the consumer 

pertaining to any hazard arising from or associated with the use of 

any goods, 

irrespective of whether the harm resulted from any negligence on 

the part of the producer, importer, distributor or retailer, as the case 

maybe." 

131 The respondents are "producers" as contemplated in s61 (1 ). Producers are 

defined to includes persons who -

131.1 refine, create, manufacture or otherwise produce goods with the intention 

of making them available for supply in the ordinary course; or 

131.2 by applying their business name, trademark, or other visual 

representation to the product, create the reasonable expectation that 

impression that they produce goods. 
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132 Section 61 (5) of the CPA defines the harm for which the respondents may be 

held liable, to include -

132.1 death of or injury to any natural person; 

132.2 an illness of any natural person; 

132.3 any loss of, or physical damage to, any property; and 

132.4 any economic loss resulting from the harm contemplated above. 

133 The net effect of s61 is to hold the respondents liable for "any harm" resulting 

from supplying unsafe or hazardous goods. The harm contemplated includes 

death, injury, illness and economic loss. The respondents' liability is strict and 

applies regardless of whether they have been negligent. 

134 All four proposed classes have a prima facie cause of action under section 

61 (1) of the CPA. I say so for the following reasons: 

134.1 The respondents produced, manufactured and distributed ready-to-eat 

processed meat products. These products were marketed as being safe 

for human consumption. 

134.2 The respondents' processed meat products were unsafe for human 

consumption. The respondents' products were contaminated with 

Listeria, rendering them unsafe, defective or hazardous. 

134.3 Class members suffered damages as a result of the consumption (by 

them or another) of the respondents' contaminated products. These 

damages manifested in the following ways: 

61 



50 

134.3.1 Members of the first class suffered harm when they consumed 

the contaminated processed meat products and fell ill. 

134.3.2 Members of the second class are children whose mothers 

consumed the contaminated processed meat products during 

pregnancy. This infection passed to the class members in utero, 

and they suffered harm at birth. 

134.3.3 The third class caters for dependents of people who died from 

eating contaminated processed meat products produced by the 

respondents. 

134.3.4 The fourth class comprises individuals who are liable for the 

care of other persons who sustained harm from the 

contaminated processed meat products. Although these class 

members might not have consumed the contaminated 

processed meat products, they still suffered damages arising 

from their duty to care for those who fell ill from consuming the 

contaminated processed meat products. 

134.4 The harm suffered by members of each class is contemplated in s61 of 

the CPA. 

135 In the premises, the elements of the strict liability in s61 (1) of the CPA are 

satisfied. 
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Breach of a legal duty 

136 In the alternative, the applicants rely on the wrongful, negligent breach of the 

respondents' legal duty, to the public, not to cause contaminated food products 

to be made available for consumption. 

136.1 The respondents manufacture products which are prone to bacterial 

infection. In control of a potentially dangerous situation. 

136.2 In particular, the respondents had a positive duty to prevent the 

contamination of such products with Listeria. 

136.3 The duty to prevent harm by bacterial infection of food is partly 

established by the respondents' obligations under legislation regulating 

food safety. While I do not traverse each instance of the respondents' 

duties, food safety legislation governs the respondents' duties in respect 

of-

136.3.1 slaughter of cattle, pigs or poultry; 

136.3.2 transportation, storage, handling, cleaning or packaging of meat 

products; 

136.3.3 infection control, disinfection and cleaning in meat processing 

facilities; 
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136.3.4 proper measures to prevent bacterium in processed meat 

products, including -

(a) heating or cooking the meat to sufficient temperatures to kill 

bacteria; 

(b) use of preservatives and chemicals to destroy bacteria in 

meat; 

(c) measures to prevent cross-contamination from raw meat to 

processed meat; and 

(d) storing the processed meat at temperatures in which 

bacteria cannot reproduce or grow; 

136.3.5 provision and use of ablution and handwashing facilities; 

136.3.6 training, supervision and discipline of employees involved in the 

production, manufacture and distribution processes; 

136.3. 7 occupational health and safety; 

136.3.8 monitoring of food safety standards through-

(a) proper testing of meat processing facilities and the 

processed meat products prepared in those facilities; 

(b) independent auditing of facilities and test results of the 

processed meat products prepared in those facilities; 

136.3.9 reporting on food safety standards; and 
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136.3.10 provision of adequate lighting. 

136.4 The respondents also owe a legal duty to the public not to distribute food 

products contaminated with dangerous levels of bacteria. 

136.5 Food safety is ,heavily regulated by a myriad of legislation, enforced by 

several agencies. On the face of it, at least the following Acts apply, 

along with their regulations: The Foodstuffs, Cosmetics and Disinfectants 

Act, 54 of 1972; the Meat Safety Act, 40 of 2000; the Occupational 

Health and Safety Act, 85 of 1983. 

136.6 There are numerous regulations in each of these acts including the 

General Requirements for Transportation and HACCP. Obviously, the 

details of how the contamination occurred in the first place are not known 

to the applicants at this stage. 

136.7 The respondents were required by legislation to develop and maintain a 

regime to prevent contamination by various pathogens. By necessary 

inference, one of three scenarios took place. The first possible scenario 

is that the respondents did not have a policy regime at all. The second is 

that the respondents had an ineffective policy regime. The third is that 

they had an effective regime but failed to implement it. The 

determination of this factor across potentially 1000 people at individual 

trials will be unwieldy. 

136.8 At a base level, what is also apparent is that the respondents had a 

responsibility to identify epidemiological hazards which cou 

their process and to take steps to eliminate those hazards. 
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136.9 We also know that, at a base level, the applicable regulations were 

formulated to avoid this precise hazard. Consequently, the failure to 

abide by that legal duty is, at least prima facie, wrongful. 

136.1 0 These legislative provisions were designed to protect people who 

consume the respondents' products. The respondents' failure to adhere 

to these processes, and others, was wrongful and unlawful. 

137 A reasonable manufacturer with the resources, skills and knowledge of the 

respondents would have (i) foreseen potential for harm arising from 

manufacturing and distributing contaminated meat products; and (ii) taken 

proper steps to avoid such harm from occurring. 

137.1 As I mentioned earlier, it is relatively easy to take measures to avoid 

Listeria contaminating the products. Despite its ubiquitous nature, the 

respondents have managed to avoid Listeria outbreaks for decades. 

Given the potentially deadly outcomes, a reasonable person would take 

such measures. 

137.2 The respondents failed to do so. This is demonstrated by the presence 

of Listeria (i) in samples taken of the respondents' products; and (ii) at 

their production facilities. 

137.3 The presence of Listeria in the concentrations which appeared at 

respondents' Enterprise Polokwane production facility and in the food 

samples, is evidence of a negligent failure to take appropriate steps to 

avoid harm. 
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138 This delictual cause of action is also available to members of all four classes. 

Constitutional Damages 

139 The applicants contend that the respondents have infringed the following rights: 

139.1 the right to human dignity (s1 0 of the Constitution); 

139.2 the right to life (s11 of the Constitution); 

139.3 the right to bodily integrity (s12(2) of the Constitution); 

139.4 the right to an environment that is conducive to the applicants' health or 

wellbeing (s24 of the Constitution); and 

139.5 the right of access to food (s27 of the Constitution), which implies the 

right to safe food. 

140 In addition, in respect of children, the respondents have infringed the following 

rights: 

140.1 The right to family or parental care, in s28(1)(b); and 

140.2 The right basic nutrition in s28(1)(c). 

141 This action arises in the specific context of the failure to prevent outbreaks of 

food-borne disease in widely-consumed, ready-to-eat foodstuffs. As I 

mentioned earlier, the public places significant trust in the respondents. The 

respondents have cultivated this trust in their marketing and by providing 

numerous household brands. 
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142 These violations disproportionately affected more vulnerable members of our 

society- children, pregnant mothers, the elderly, and those with compromised 

immune systems. The violations are the result of egregious conduct by the 

respondents. The respondents have made themselves a trusted presence in 

what should be the safest of spaces - our homes and schools. The 

respondents must have been aware of the deep trust they engendered and the 

public's almost total inability to guard against this epidemic themselves. 

143 More than that, despite many warning signs the respondents -who account 

for a third of the market in these products - were not just slow to lead this 

business sector in dealing with the outbreak. They dragged their heels, even 

until after rational voices had called for action and Government had to 

intervene. Clearly, the respondents do not ascribe to a philosophy that the 

leader in good (profitable) times, should also be the leader in bad times. 

144 From a pregnant mother's simple, and seemingly innocuous, act of 

unknowingly eating contaminated processed meats prepared by the 

respondents, dire consequences have flowed. In this regard, the stories of the 

class representatives warrant some repetition: 

144.1 Some children have paid the ultimate price before even being born. 

Some who would otherwise have been born healthy, have been stillborn, 

as a direct result of listeriosis. 

144.2 Those who survived, such as young Ms Misra (the eighth applicants' 

daughter) face a life of serious developmental issues, including 

blindness, deafness and cognitive disabilities. 
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daughter has had to undergo numerous surgical interventions as a direct 

result of the respondents' conduct. 

144.3 Then, there are those who have developed listeriosis after eating the 

respondents' contaminated products at creche. These children will be 

haunted by this experience for the rest of their lives. 

145 Parents have suffered the unimaginable pain of losing children in horrific 

circumstances. Parents like Ms Govender, the fifth applicant, who had to take 

the decision to turn off the life support machine after her new-born baby 

became brain dead. 

146 This case presents an example of what retired Deputy Chief Justice Moseneke 

aptly described as " ... a pervasive and reeking violation of our Constitution ... "2 

that justifies imposing Constitutional damages. lt is true that no amount of 

money can bring back a lost child or loved one. This is not the purpose of 

Constitutional damages. The purpose is to provide an appropriate remedy to 

vindicate rights that cannot be appropriately vindicated under the common law. 

lt is also to gain a sense of justice that common law damages cannot begin to 

provide. 

147 The nature of the rights the applicants seek to vindicate, and the corresponding 

duties imposed on the respondents justify the direct horizontal application of 

these provisions of the Bill of Rights to the respondents. Moreover, the 

2 Life Esidimeni Arbitration Award at para 218 
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respondents' apparent failure to adhere to statutory duties invokes the rule of 

law, which underpins our Constitutional order. 

THIS IS AN APPROPRIATE MATTER FOR ADJUDICATION BY CLASS ACTION 

148 Section 38 of the Constitution expressly confers a right to bring a class action in 

respect of a breach of constitutional rights. In Mukaddam, 3 the Constitutional 

Court held that a class action is available in respect of non-constitutional 

causes of action such as breaches of statute and breaches of the common law. 

149 Class actions are inherently suited to determination of product liability and food 

safety matters. There is good reason for this. Often, product liability claims 

affect numerous people from different backgrounds, with identical facts and 

causes of action. Most are not able to afford the prohibitive legal costs of 

claiming damages from fighting large companies, with seemingly bottomless 

legal war chests. 

150 Product liability and food safety claims are routinely pursued by class actions in 

other jurisdictions. Examples of this, apart from Maple Leaf in Canada, include 

Costco4 and New Hawaii, 5 which were both certified in the United States. 

3 Mukaddam v Pioneer Foods (Pty) Ltd and Others 2013 (5) SA 89 (CC). 
4 Jacob Petersen et a/ v Costco Wholesale Go Inc., United States District Court Central District of 
California Southern District SA CV 13-1292-Doc (JCGx). 
5 Teshida Williams and others similarly situated v Williamsbridge Restaurant /ne dlbla New Hawaii 
Sea Restaurant, Supreme Court of the State of New York Bronx County 24232-13E. 
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151 In line with this, s4(c) of the CPA provides that, a person acting as a member 

of, or in the interest of, a group or class of affected person may approach a 

court alleging that a consumer's rights in terms of this Act have been infringed, 

impaired or threatened, or that prohibited conduct has occurred or is occurring. 

This section appears to expressly recognises class actions as one of the 

principle ways of pursuing claims under the CPA. 

152 Most importantly, a class action is the only way of ensuring that those who 

suffered damages resulting from the consumption of the respondents' 

contaminated products are able to gain access to justice, which is guaranteed 

by section 34 of the Constitution. In this regard, the following considerations, 

among others, are pertinent: 

152.1 The classes are potentially large. Almost 1 000 cases of listeriosis were 

reported to the NICD. At least 180 people have died. There could well 

be more. Though not every case may be attributed to the respondents' 

contaminated products, those that can be attributed would have 

numerous common traits. This is demonstrated by the affidavits 

deposed to by the class representatives. 

152.2 A class action is the most affordable means of resolving common issues 

among those who contracted listeriosis, whether directly or indirectly, 

from the respondents' products. Legal representation is expensive, and 

inaccessible to most South Africans. As the class representatives' 

affidavits make clear, the listeriosis outbreak had a direct impact on 

people across lines of race, class and socio-economic status. Many, if 

not the majority, of those affected would be unlikely t secur 
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representation if effectively compelled to litigate all the issues from the 

outset. 

152.2.1 There is no generally accessible system of legal aid in South 

Africa to fund civil litigation on this scale. 

152.2.2 If the individual class members were to pursue litigation on their 

own, they would likely be confronted by a team of lawyers acting 

for the respondents. There is a likelihood that they would be 

litigated into submission. In this regard, the proposed class 

action will ensure that issues are litigated on a more equal 

footing. 

152.2.3 Moreover, if many of the questions of fact common to all the 

individual class members have to be addressed in hundreds of 

separate actions, this would necessitate a range of experts 

repeatedly giving the same evidence and being subjected to the 

same cross-examination. Not only would this result in 

unnecessary duplication, over and over again, but it would 

constitute a waste of limited human resources, and - most 

importantly- be extremely costly. 

152.3 The quantum of the claims will differ significantly, depending upon the 

nature and extent of the damages suffered. Some claims are likely to be 

smaller than others. The cost of pursuing litigation for those with smaller 

claims may well exceed the quantum of their claims, which is likely to 

limit their ability to secure legal representation on 

basis. 
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152.4 The proposed class action also enables people who might lack 

information necessary to obtain redress. 

152.5 lt is only by way of a class action of the kind that the applicants seek to 

have certified that the rights of the vast majority of members of the 

various classes can be enforced at all. Without such a class action, they 

will be unable to vindicate their rights of access to court guaranteed by 

section 34 of the Constitution. 

153 There are no practical alternatives to the proposed class action. Even if any 

were proposed, such alternatives could not achieve the other benefits of 

certifying this class action, as set out above. 

THE JUDICIAL ECONOMY ACHIEVED BY A CLASS ACTION 

154 The certification of the proposed class action would also achieve judicial 

economy. 

154.1 lt would unduly burden the courts if each class member brought an 

individual action (assuming they could afford to do so). 

154.2 The proposed class action permits the determination of common issues 

of fact and law, without the risk of judicial inconsistency on identical 

claims. 

154.3 With the exception of those individuals who may choose to opt-out of the 

class action, who are likely to be few in number, the determination of 

these common issues would bind all the parties. 
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154.4 lt would also encourage timeliness in determining the claims on their 

merits. 

155 Moreover, there will only be a need to produce discovery and call expert 

evidence (which will likely be required) once. There would simply be no need 

for a "travelling circus of experts". 

THERE ARE COMMON QUESTIONS OF FACT AND LAW 

156 The claims raise common questions of fact and law, which could be determined 

once and for all. 

156.1 In relation to the claims brought in terms of section 61 of the CPA, these 

include whether -

156.1.1 during the period 23 October 2016 to 4 March 2018, the 

respondents manufactured and/or distributed contaminated 

products; 

156.1.2 the respondents' contaminated products contained Listeria, and 

if so, which strains of the bacterium; 

156.1.3 these contaminated products gave rise to the listeriosis epidemic 

forming the subject of these proceedings; 

156.1.4 the Enterprise factory in Polokwane was the source of this 

epidemic; and 
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156.1.5 either or both of the respondents ought to be held liable in terms 

of section 61 of the CPA for any provable damages resulting 

from the consumption of their contaminated products. 

156.2 In relation to the claims brought under the Acquilian action, the common 

questions of fact and law also include whether either or both of the 

respondents, in relation to the Enterprise factory in Polokwane -

156.2.1 had identified the presence of Listeria prior to the outbreak of 

the epidemic and/or the steps taken by the NICD to establish the 

source of the epidemic; 

156.2.2 had regularly tested their processed meat products for Listeria, 

and if so, what they had done in response to the results of those 

tests; 

156.2.3 had taken appropriate action to prevent the presence of Listeria 

in their processed meat products; and 

156.2.4 in line with the recognised systematic preventive approach to 

food safety know as Hazard Analysis and Critical Control Points 

("HACCP"), had adopted and implemented an appropriate food 

safety management system that included -

(a) monitoring the suitability of the factory and machinery used 

to produce and package the processed meat products; 

(b) the regular taking of reasonable steps to eliminate the 

presence of Listeria; 
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(c) the periodic carrying out of adequate risk assessments 

periodically; 

(d) the adequate training and supervision of staff; 

(e) the adoption and enforcement of adequate systems to 

monitor compliance with rules and standards; 

(f) the adoption and implementation of adequate testing 

protocols; and 

(g) the adoption and use of external auditing systems; and 

156.2.5 had acted negligently and/or wrongfully. 

156.3 In relation to the claims brought under the Acquilian action, a further 

common question of law is whether the first respondent ought to be held 

liable for the second respondent's negligence. 

156.4 In relation to the claims brought in respect of the violation of entrenched 

constitutional rights, the common questions of fact and law also include 

whether-

156.4.1 in the particular circumstances of this case, it would be 

appropriate to hold either or both of the respondents liable for 

provable constitutional damages; and 

156.4.2 the classes have an action for constitutional damages. 
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157 Only once these common questions of fact and law have been answered would 

it be appropriate for individual actions to proceed. At this stage, the issues still 

to be determined in each case would include whether-

157.1 a particular person contracted listeriosis; 

157.2 the respondents' contaminated products were responsible for causing 

the infection in question; 

157.3 the plaintiff suffered damages as a result of the infection in question; and 

157.4 the plaintiff ought to be awarded constitutional damages. 

158 Patently, there are numerous questions of fact and law that should be 

determined in one class action. 

THE APPLICANTS ARE SUITABLE CLASS REPRESENTATIVES 

159 The class representatives are suitable and representative of each putative 

class. I specifically refer to their accompanying affidavits. Each of the 

applicants either contracted listeriosis after eating contaminated products 

manufactured by the respondents or are related to persons who did. 

160 The class representatives are demographically representative. In a national 

epidemic, the applicants are from most provinces. The vast majority of 

listeriosis cases occurred in Gauteng, KwaZulu Natal and the Western Cape. 

The class representatives include people from these province . 
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161 As indicated above, the applicants' causes of action arise from statutory 

provisions; breach of a legal duty; and the Constitution. 

162 The applicants act (i) in their own interest, as representatives; (ii) in the 

interests of persons who cannot act in their own name, as members of and on 

behalf of a group or class of persons; and (iii) in the public interest. 

HOW THE CLASS ACTION WILL BE MANAGED 

The Two-Stage Process 

163 The applicants seek a bifurcated proceeding. 

163.1 Stage one will proceed as an opt-out class, to determine questions of the 

respondents' general liability for the epidemic. This includes questions 

on the common questions of fact and law to determine liability. 

163.2 Stage two will be on an opt in basis, to determine the respondents' 

liability towards the individual class members. This stage will focus on 

causation and damages. 

164 The interests of justice favour the establishment of an opt-out class for the first 

phase, over an opt-in process or an individualised process. This is so for the 

following reasons: 

164.1 The members of the class are so numerous and their health and 

economic situations so disparate, that meaningful justice may only be 

obtained through an opt-out class action; 
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164.2 No member of the class will be prejudiced by the opt-out class. Quite the 

contrary: class members stand to benefit from -

164.2.1 the resolution of common questions of fact and law influencing 

liability; 

164.2.2 the consistent resolution of these questions fact and law shared 

equally by all class members; 

164.2.3 the efficiency in terms of time and resources. 

164.3 The same benefits accrue to the respondents. Moreover-

164.3.1 the respondents will not suffer prejudice as a result of the 

bifurcated approach; and 

164.3.2 questions which may require, for some, a more individualised 

assessment of causation and damages, may be answered in a 

subsequent proceeding if there is a finding of liability. 

164.4 Any class member who does not wish to be bound by the outcome of the 

first phase may opt out with relative ease. 

164.5 Finally, an opt-out class is the only way to achieve judicial economy. 

165 The second phase requires class members to opt in or affirmatively join the 

proceedings. Applicants do not suggest that causation and damages in all 

circumstances are so unique that certain common questions of law and fact 

cannot be decided on a class or consolidated basis. Applicants propose a 

79 



68 

bifurcated procedure and an opt-in class or consolidated damages phase to 

provide for individual variances in causation and damages. 

166 If, however, this Court finds that the bifurcated approach proposed is not 

appropriate for any reason, the applicants are prepared to proceed either by 

way of a bifurcated approach with collective damages sought at the second 

stage, or in terms of a unified class action (i.e. an action that is not bifurcated at 

all). 

167 In the circumstances, I submit that it is appropriate that the applicants be 

authorised to act on behalf of the class members on the basis that-

167.1 Individual members of the class may opt out of the first liability phase. 

167.2 If a finding of liability is made on behalf of the class in the first phase, 

damages and causation will be determined on an individual basis in the 

second phase, on behalf of class members who opt in for that purpose. 

Notification to class members 

168 The applicants will conduct a sufficiently widespread media campaign, making 

use of printed media, social media, as well as radio advertisements. The 

proposed manner of notification is set out in paragraph 7 of the notice of 

motion. These are practical and economic measures likely to reach most, if not 

all, class members. 
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169.1 the definition of the members of the classes; 

169.2 the relief sought in the class action; 

169.3 that those members of the classes who do not wish to be bound by the 

judgment must give written notice of their exclusion as members of the 

classes by a specified date; 

169.4 that the judgment in the class action, whether favourable or not, will bind 

all members of the classes who do not request exclusion; and 

169.5 that any member of the classes who does not request exclusion may 

enter appearance in the class action by written notice to that effect by a 

specified date. 

170 In the second phase, after judgment on liability, a fresh notice will be sent, 

setting out -

170.1 the outcome of the litigation in the first stage; 

170.2 an appropriate opt-in procedure; and 

170.3 the issues for determination in respect of each class. 

THE CLASS MEMBERS HAVE PROPER LEGAL REPRESENTATION 

171 I submit that the applicants' attorneys of record and counsel are suitably 

qualified and experienced to act as such and to lead the classes. There is also 

no conflict of interest between the applicants' attorneys and counsel and the 

class. 
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172 I have been practicing as an attorney for 34 years. I have dedicated my 

practice to the pursuit of social justice. Throughout this period, I have practiced 

in the field of human rights or public interest law, as it is known today. 

173 Between 2004 and 2011, I practiced as Richard Spoor Attorneys. In 2011, the 

firm was incorporated as Richard Spoor Incorporated ("RSI"). 

17 4 RSI specialises in two broad fields of law: compensation for occupational 

injuries and diseases, where we act primarily for sick and injured workers and 

for trade unions; and land and land rights, where we act primarily for 

communities impacted by mining. 

175 What those two areas of legal practice have in common is that: 

175.1 The issues in dispute are large and complex and often involve novel 

questions of law; 

175.2 They typically involve large numbers of plaintiffs/claimants numbering in 

the tens or hundreds and not infrequently in the thousands; 

175.3 The disputes are protracted, and our opponents are typically large and 

well-resourced corporations with effective legal representatives: 

175.4 The quantum of damages or the value of the rights to be restituted, when 

individualised, are relatively small; and 

175.5 Our clients are overwhelmingly poor people and cannot afford to pay for 

legal services and the cost of the litigation and the risk of failure must be 

borne by the attorneys. 

82 
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176 This matter has many of these features. The respondents are large and well

resourced; the majority of claims are of a relatively low value, involving many 

people who fully recovered from listeriosis; and the factual and legal issues are 

both complex and novel. 

177 Although class actions are relatively new in South Africa, RSI has a history of 

successfully litigating this type of matter. 

177.1 In the Gencor Gefco matter, I undertook litigation on behalf of several 

thousand asbestos mineworkers, who worked on asbestos mines in the 

Northern Cape, Limpopo and Mpumalanga. These miners had been 

exposed to asbestos and might go on to develop asbestos-related lung 

diseases. This matter commenced in 1996 and was successfully 

concluded in 2004, with the establishment of two trusts (the Asbestos 

Relief Trust and the Kgalagadi Relief Trust) for the compensation of 

those mineworkers. 

177.2 My firm represented mineworkers who contracted silicosis, in their claims 

against mining companies in the Gold industry. The first phase of this 

litigation commenced in 2006 and concluded in 2011. In this phase, we 

established the rights of miners to claim, not only against their 

employers, but also against the owners of the various gold mines. In the 

second phase, RSI succeeded in certifying a class action for victims of 

silicosis in the Gold mining industry. This case was industry-wide and is 

said to be one of the largest class actions certified in South Africa and in 

the World. RSI represented roughly 30 000 current and former 

mineworkers against some 35 Gold mining compani dispute 
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covering claims for over 50 years. The mining companies have made 

provision of over RS billion to settle the matter. 

177.3 RSI has also ·dealt with smaller matters involving groups of injured 

workers and the families of deceased workers killed or injured in 

industrial disasters and diseases. These include the outbreaks of 

diseases such as manganism and occupational asthma associated with 

vanadium exposure. 

178 RSI has fostered healthy relationships with non-governmental organisations 

and civil society groups. These groups typically provide RSI with assistance 

and support, contributing both financially to sustain the litigation; and by giving 

technical support and assistance. 

179 RSI has also fostered good relationships with members of the Bar, who are 

willing to donate their time at no cost; or to work at reduced rates. 

180 Our work has also involved partnerships with foreign based experts, who 

contribute their skills and resources on a consultant basis. They also provide 

software management to assist in managing large amounts of data from clients, 

and which is generated over years of litigation. We are also able to leverage 

from them links to international experts in particular disciplines, such as dust 

control, mining technology and medical sciences. 
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181 Perhaps most crucially, RSI's consultant firms contribute financially to the 

litigation. This provides a vital counter-balance in litigation against well

resourced opponents. 

182 RSI has had several such partnerships. In the asbestos litigation, we worked 

with Thompsons Solicitors, a UK based firm with decades of experience in 

occupational lung diseases. In the silicosis litigation, we are partnered with 

Motley Rice LLC, a US based law firm that has wide experience in class 

actions. 

183 For the purposes of this litigation, my firm is partnering with leading Seattle

based US food safety law firm, Marler Clark LLP. William (Bill) Marler, its 

founder, is the foremost food safety lawyer in the US. Marler Clark has 

extensive experience in multijurisdictional class action litigation. Marler Clark 

brings its extensive financial, and specialist resources to the table. A list of the 

cases handled over the last 25 years can be found at 

https://marlerclark.com/food-litigation. 

184 Mr Marler is an accomplished trial attorney and national expert in food safety. 

Mr Marler has become the most prominent foodborne illness lawyer in America 

and a major force in food policy in the U.S. and around the world. Marler Clark, 

The Food Safety Law Firm, has represented tens of thousands of individuals in 

claims against food companies whose contaminated products have caused life 

altering injury and even death. 
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185 Mr Marler began litigating foodborne illness cases in 1993, when he 

represented Brianne Kiner, the most seriously injured survivor of the historic 

Jack in the Box E. coli 0157:H7 outbreak, in her landmark $15.6 million 

settlement with the company. For the last 20 years, Mr Marler has represented 

victims of nearly every large foodborne illness outbreak in the United States, 

filing lawsuits and class actions against such companies as Cargill, Chili's, Chi

Chi's, Chipotle, ConAgra, Dole, Excel, Golden Corral, KFC, McDonald's, 

Odwalla, Peanut Corporation of America, Sheetz, Sizzler, Supervalu, Taco Bell 

and Wendy's. Through his work, he has secured over $650,000,000 for victims 

of E. coli, Salmonella, Listeria and other food borne illnesses. 

186 Mr Marler's advocacy for a safer food supply includes petitioning the United 

States Department of Agriculture to better regulate pathogenic E. coli, working 

with non-profit food safety and foodborne illness victims' organizations, and 

helping spur the passage of the 2010-2011 FDA Food Safety Modernization 

Act. His work has led to invitations to address local, national, and international 

gatherings on food safety, including testimony before the U.S. House of 

Representatives Committee on Energy and Commerce and the British House of 

Lords. 

187 Mr Marler travels widely and frequently to speak to law schools, food industry 

groups, fair associations, and public health groups about the litigation of claims 

resulting from outbreaks of pathogenic bacteria and viruses and the issues 

surrounding it. He has spoken in Australia, Canada, China, New Zealand, 

South Africa, Britain, Italy, Spain and France. He gives frequent donations to 
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industry groups for the promotion of improved food safety and has established 

numerous collegiate science scholarships across the nation. 

188 He is a frequent writer on topics related to foodborne illness. Mr Marler's 

articles include "Separating the Chaff from the Wheat: How to Determine the 

Strength of a Foodborne Illness Claim", "Food Claims and Litigation", "How to 

Keep Your Focus on Food Safety", and "How to Document a Food Poisoning 

Case." In 2010 Mr Marler was awarded the NSF Food Safety Leadership 

Award for Education and in 2008 earned the Outstanding Lawyer Award by the 

King County Bar Association. In 2008 he also received the Public Justice 

Award from the Washington State Trial Lawyers Association. 

189 Mr Marler graduated from the Seattle University School of Law in 1987, and in 

1998 was the Law School's "Lawyer in Residence." In 2011, he was given 

Seattle University's Professional Achievement Award. In 2013, Mr Marler 

received the "Distinguished Law Graduate Award." I attach a copy of Mr 

Marler's curriculum vitae as "RS55". 

THE COSTS OF LEGAL REPRESENTATION 

190 The primary objective of the legal representatives is to achieve justice for our 

clients, who would otherwise not have been able to enforce their rights. Nor 

would they have been able to achieve a proportionate return having regard to 

the risk and the capital invested in this litigation. 
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191 My US-based associates and I have a common interest in the achievement of a 

good outcome to this litigation. We have the skills and resources to prosecute 

the matter to conclusion. We have already retained the services of the leading 

experts in the fields relevant to the present matter noted above to assist with 

the litigation and will retain further experts as required. 

192 I have concluded contingency fee agreements with the applicants. I attach one 

of these agreements as "RS56". All the agreements have the same material 

terms. 

193 These contingency fee agreements accord with the provisions of the 

Contingency Fees Act, 66 of 1997. 

194 I pray that this Honourable Court approve the contingency fee agreements as 

compliant with the provisions of the CF A. 

CONCLUSION 

195 I submit that the applicants meet all the requirements of certification set out by 

the Supreme Court of Appeals in Pioneer Foods, 6 namely-

195.1 a class which is identifiable by objective criteria; 

195.2 a cause of action raising a triable issue; 

6 Children's Resource Centre Trust v Pioneer Food (Pty) Ltd 2013 (2) SA 213 (SCA) 
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195.3 the right to relief depends upon the determination of issues of fact or law, 

or both, common to all members of the class; 

195.4 that the relief sought, or damages claimed, flow from the cause of action 

and are ascertainable and capable of determination; 

195.5 that the proposed representative is suitable to be permitted to conduct 

the action and represent the class; and 

195.6 whether, given the composition of the class and the nature of the 

proposed action, a class action is the most appropriate means of 

determining the claims of class members. 

196 I submit that a proper case has been made out for the certification of the class 

action. 

ir causes of action 

against the respondents. 

I hereby certify that the deponent stated that 

of this affidavit and that it is to the best of his knowledge both true and correct. This 

affidavit was signed and sworn to before me at W\.,·~~ Rlvtv- on this the 

.2 f day of Hwcf 2018, and the Regulations contained in Government 

Notice R.1258 of 21 July 1972, as amended, have been complied with. 
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