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INTRODUCTION 

1 This is an application by Deltamune (Pty) Limited (‘Deltamune’) in terms of 

section 36(5) of the Superior Courts Act to set aside a subpoena duces tecum.1 

2 The information sought in the subpoena relates to the results of tests conducted 

in Deltamune laboratories on behalf of Deltamune’s customers. The test results 

are protected by strict confidentiality protections in contractual and regulatory 

provisions.  

3 Deltamune’s customers object to the disclosure of the information sought in the 

subpoena. 

4 Deltamune submits that the subpoena ought to be set aside for the following 

reasons: 

4.1 The documents are privileged because they were brought into existence 

for the purpose, and in contemplation, of litigation. 

4.2 The documents sought are protected by privilege and confidentiality that 

serves an important public interest. The documents are excluded from 

disclosure by public interest privilege. 

4.3 The documents sought are not relevant to the issues to be litigated in the 

class action between the first to third respondents and the classes. 

 
1 Deltamune NOM p 2 prayer 1. 
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4.4 The enforcement of a subpoena against Deltamune would be an 

impermissible breach of its constitutional right of privacy and the privacy 

of its customers. 

5 In the alternative, if the court does not set aside the subpoena on any of these 

grounds, the disclosure of the documents should be subject to an appropriate 

confidentiality regime which adequately balances the interests of Deltamune and 

its customers with the interests of the first to third respondents in obtaining full 

disclosure. 

6 The first to third respondents (“Tiger Brands”) are defendants in a class action. 

The claim against them is based on the allegation that the deadly listeriosis 

outbreak in South Africa from January 2017 to May 2018 was caused by 

contaminated products manufactured at the respondents’ Polokwane meat 

processing facility.2 

7 Tiger Brands served the subpoena duces tecum on the applicant, Deltamune, on 

13 May 2019. The subpoena requires Deltamune to provide copies of an 

extraordinarily wide range of documents. They include every request for testing 

for listeria as well as all of the data and test results from all such tests at 

Deltamune’s laboratories from 1 July 2016 to the present.3 

8 In terms of the subpoena, Deltamune is required to provide copies of an 

extraordinarily wide range of documents, effectively including all requests made 

 
2 Deltamune FA pp 13 – 14 paras 19 – 20. 
3 Deltamune FA pp 14 – 17 paras 21 – 22. 
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to Deltamune by any of its customers for the detection of any listeria species as 

well as all of the data obtained and test results arising out of those tests.4 

9 Deltamune objects to the disclosure of all documents required in terms of the 

subpoena apart from paragraph 5. Paragraph 5 relates to information that is not 

confidential and falls outside the relief sought by Deltamune. 

10 Deltamune launched an application to set aside the subpoena on 5 July 2019. 

Tiger Brands launched an application to compel compliance with the subpoena 

on 18 July 2019. The applications have been joined for purposes of hearing and 

these heads serve as heads of argument for both applications.5 

11 In what follows, we address: 

11.1 The confidentiality of laboratory tests. 

11.2 The four grounds to set aside the subpoena. 

11.3 The proposed alternative relief, i.e. the confidentiality regime. 

THE PRIVACY AND CONFIDENTIALITY OF THE DOCUMENTS SOUGHT 

12 Deltamune is subject to stringent duties of confidentiality in respect of test results 

for listeria.  

13 Deltamune’s duty to keep the documents confidential arises from the contractual 

relationship between Deltamune and its customers and statutory regulation of 

accreditation of laboratories.6 

 
4 FA pp 14 – 17 para 22. 
5 Deltamune RA p 721 para 4. 
6 Deltamune FA p 22 para 31. 
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Confidentiality as a requirement of accreditation 

14 Accreditation of calibration testing and verification laboratories is regulated by 

the Accreditation for Conformity Assessment, Calibration and Good Laboratory 

Practice Act 19 of 2006 (“Accreditation Act”).  

15 The South African National Accreditation System (“SANAS”), established in 

terms of the Accreditation Act, is the only national body responsible for carrying 

out accreditations.7 

16 SANAS has issued SANS ISO/IEC 17025, a South African national standard 

dealing with general requirements for the competence of testing and calibration 

laboratories. Section 4 of SANS 17025 places strict confidentiality duties on 

laboratories, including:8 

16.1 Developing legally enforceable commitments for the management of all 

information obtained or created during the performance of laboratory 

activities; 

16.2 Informing the customer in advance of information it intends to place in the 

public domain; 

16.3 All information is considered proprietary information and shall be 

regarded as confidential except when the information is excluded from 

confidentiality in terms of the agreement between the customer and the 

laboratory or the information is publicly disclosed by the customer; 

 
7 Sections 3 and 4 of the Accreditation Act. 
8 Deltamune FA pp 23 – 24 para 35, annexure FA12 pp 126 – 131. 
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16.4 Unless prohibited by law, the laboratory must inform a customer of any 

information the laboratory is required to release by law or authorised by 

the contractual agreement; 

16.5 Any information the laboratory obtains about the customer from another 

source than the customer is also considered confidential between the 

laboratory and the customer; and 

16.6 Except where otherwise required by law, all information obtained or 

created during the performance of laboratory services must be held 

confidential by all personnel, including contractors, personnel of external 

bodies or individuals acting on the laboratory’s behalf. 

17 The laboratories operated by Deltamune are laboratories as defined in the 

Accreditation Act.  Deltamune laboratories are subject to the provisions of the 

Accreditation Act and accreditation by SANAS. Compliance with SANS ISO/IEC 

17025 is a requirement of their continued accreditation and recognition by 

SANAS as accredited testing laboratories. 9 

18 Deltamune is therefore legally obliged to ensure that all of its clients’ test results 

and related documents remain confidential. 

Confidentiality as a requirement of contract 

19 Confidentiality is a critical part of the contractual relationship between Deltamune 

and its customers. Deltamune has provided the court with two examples of 

 
9 Deltamune FA p 23 para 33 – 34. 
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contracts with customers detailing the strict confidentiality obligations: a sample 

testing agreement and a non-disclosure agreement. 10 

20 Deltamune’s contractual duties to protect customers’ confidentiality include the 

following: 

20.1 All information, including written, oral, visual or electronic in form, 

obtained from the customer and all information derived from sample 

testing, must remain strictly confidential; 

20.2 Deltamune must keep confidential and shall not disclose information 

obtained from the client, including samples and test results obtained in 

the course of carrying out its contractual duties; and 

20.3 Deltamune may not disclose any information without the prior written 

consent of the customer, which consent may be withheld in the sole and 

absolute discretion of the customer.11 

Deltamune’s customers’ response to the subpoena 

21 When it received the subpoena, Deltamune asked its customers whether they 

agreed to the disclosure of their information. Each and every Deltamune 

customer refused to consent to disclosure.12 The main grounds for their 

objections are: 

21.1 The disclosure would be a breach of the confidentiality provisions of: 

21.1.1 The contract between Deltamune and its customers; 

 
10 Deltamune FA p 25 para 37, annexure FA13 and FA14 pp 132 - 151. 
11 Deltamune FA pp 25 – 26 para 37. 
12 Deltamune FA pp 17 – 19 paras 23 – 24, annexure FA5 pp 111 – 114. 
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21.1.2 The agreements between some of these customers and their 

clients on whose behalf the tests were requested; 

21.1.3 SANAS ISO/IES 17025;13 

21.2 At least one of Deltamune’s customers is a direct competitor of Tiger 

Brands and disclosure would provide Tiger Brands with a competitive 

advantage over that client;14 

21.3 The test results of customers who do not produce ready-to-eat products 

are irrelevant to the class action.15 

21.4 The ambit of the subpoena is grossly overbroad and the documents 

required in the subpoena are irrelevant to the issues in the litigation.16 

22 It is accordingly clear that the disclosure of the documents would breach the 

entitlement to confidentiality of Deltamune’s customer. It would also, we submit, 

amount to an infringement of their constitutional right to privacy.  

REASONS WHY THE SUBPOENA OUGHT TO BE SET ASIDE 

Litigation privilege 

23 A witness is not obliged to disclose documents sought in a subpoena duces 

tecum if the documents are privileged.17  

24 There are two requisites to establish litigation privilege: 

 
13 Deltamune FA p 18 para 24.1; RMIF and AMIE AA p 186 – 188 paras 68 – 73. 
14 Deltamune FA p 18 paras 24.2. 
15 Deltamune FA p 18 paras 24.3. 
16 Deltamune FA pp 19 – 20 para 25. RMIF and AMIE AA pp 188 – 190 paras 74 – 78. 
17 Uniform Rule 38(1)(b). 
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24.1 The information must be obtained for purposes of obtaining professional 

legal advice; and 

24.2 It must be obtained for purposes of obtaining that advice with reference 

to litigation that is pending, contemplated or anticipated.18 

25 It is clear from Deltamune’s founding affidavit that the applicants have met the 

first requirement: 

25.1 The outbreak of listeria caused a surge in clients requesting testing for 

listeria. Customers required listeria testing beyond standard testing in 

order to obtain legal advice regarding potential liability.19 

25.2 Deltamune customers caused the documents to come into existence for 

the purpose of submission to their legal advisors. 20 

26 In respect of the second requirement, the test is whether as a fact litigation was 

likely or probable.21 The outbreak of listeria self-evidently created an 

apprehension of litigation in food processors and manufacturers which lead to an 

increase in requests for tests for listeria to assess liability. 

27 Tiger Brands challenges the claim to privilege on the basis that there is 

insufficient information so support the claim. We submit that the objection must 

fail for the following reasons: 

 
18 Competition Commission v Arcelormittal South Africa Ltd and Others 2013 (5) SA 538 (SCA) at para 

21. 

19 Deltamune FA pp 20 – 22 paras 28 – 29. 
20 Deltamune FA p 20 para 27. 
21 General Accident, Fire & Life Assurance Corporation Ltd v Goldberg 1912 TPD 494. 
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27.1 It is not necessary that obtaining legal advice be the sole or dominant 

purpose of causing the evidence to come into existence.22 

27.2 Deltamune says that the documents came into existence for the purpose 

of obtaining legal advice and they relate to litigation that was reasonably 

contemplated at the time. The documents are therefore prima facie 

privileged. 

27.3 The privilege exists irrespective of whether the documents were 

ultimately laid before the legal advisor.23 

27.4 Deltamune’s clients refused to consent to disclosure in terms of the 

subpoena based on privilege and confidentiality. In addition, clients did 

not wish to be identified in the litigation and they have declined to give 

further reasons.24 Deltamune cannot waive this privilege on behalf of its 

customers. 

28 Deltamune has placed evidence before the court indicating that at the time of the 

listeriosis outbreak, there was a surge in testing for listeria over and above 

standard testing.25 Deltamune’s founding affidavit said that “The surge in 

requests for listeria testing by Deltamune’s customers is as a result of the 

customers requiring listeria testing beyond standard testing to obtain legal advice 

regarding potential liability.”26  

 
22 A Sweidan & King (Pty) Ltd v Zim Israel Navigation Co Ltd 1986 (1) SA 515 (D), discussed and not 

overruled by the SCA in Competition Commission v Arcelormittal South Africa Ltd and Others 2013 
(5) SA 538 (SCA) at paras 22-24. 

23 Resisto Diairy (Pty) Ltd v Auto Protection Insurance Co Ltd 1962 (2) SA 408 (C) at 409E-410C. 
24 Deltamune FA p 18 para 24. 
25 Deltamune FA pp 20 – 22 paras 28 – 29. 
26 Deltamune FA pp21-22, para 29 
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29 Tiger Brands does not seriously dispute this evidence,27 and it is overwhelmingly 

probable and accords with common sense that this was the cause of the surge 

in testing. Deltamune’s evidence that its clients rely on privilege accordingly 

remains unchallenged and must be accepted.28 

Public interest privilege 

30 The information sought in the subpoena is also protected by public interest 

privilege. 

31 The court may exclude confidential information based on public interest 

privilege.29  

32 In Bridon International GMBH v International Trade Administration Commission 

the Supreme Court of Appeal referred to the test for recognition of public interest 

privilege in Canada and the United Kingdom:30 

“[T]he approach to the recognition of public interest privilege on the 
facts of a particular case in both the United Kingdom and Canada 
therefore depends on a judicial evaluation of the balance between two 
conflicting public interests. On the one hand there is the public interest 
in finding the truth in court proceedings. This is to be weighed up 
against the countervailing public interest which sometimes requires 
that the confidentiality of information be maintained.”  

33 The contractual and statutory protection of privilege and confidentiality of test 

results produced by Deltamune plays a crucial public purpose in promoting safe 

 
27 Tiger Brands AA p 364 para 13. 
28 Plascon-Evans Paints (TVL) Ltd v Van Riebeeck Paints (Pty) Ltd 1984 (3) SA 623 (A). 
29 Bridon International GMBH v International Trade Administration Commission 2013 (3) SA 197 
(SCA) at para 18 – 22. Helen Suzman Foundation v Judicial Service Commission 2018 (4) SA 1 (CC) 
at para 52 – 53. 
30 Bridon at para 22 
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and hygienic food production and retail. This protection would be rendered 

illusory if it can be pierced pursuant to a subpoena duces tecum.31 

34 The public interest in recognising the privilege and confidentiality of test results 

is plain from the following:   

34.1 There is no statutory duty on local food manufacturers or processors to 

do sampling or microbiological testing. Testing is done as a precautionary 

best practice by Deltamune’s clients. 

34.2 Testing as a precautionary best practice is only possible as long as 

customers feel secure that the test results of samples submitted to the 

laboratory will be confidential and not subject to disclosure to a competitor 

or potential litigants. 

34.3 Without the assurance of confidentiality and privilege, clients will test less 

and will have less knowledge about the adequacy of their systems and 

status of their food production facilities. 

34.4 Customers will be reluctant to submit samples for testing if there is a risk 

that the test results will be disclosed to a competitor who has been sued 

for damages on the basis of alleged harm caused by contamination of 

food. 

34.5 The spectre of forced disclosure and consequent civil liability is plainly a 

disincentive for food manufacturers to conduct testing where they are not 

legally obliged to do so. 

 
31 Deltamune FA p 27 para 39. 
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34.6 A testing-averse culture among food producers and retailers will be 

damaging for the safety of food production in the country as a whole. The 

inevitable result is that there will be a greater danger of contamination 

and a less scientific and empirical approach to food production.32 

35 The real effect of the disincentive created by the subpoena is already apparent 

following knowledge spreading about the Tiger Brands subpoena. Deltamune 

has seen a significant decrease in listeria and food safety testing in its 

laboratories since the subpoena served by Tiger Brands. Clients have informed 

Deltamune that in future only statutorily mandated tests will be done at 

Deltamune’s laboratories. All other tests will be performed at in-house 

laboratories.33  

36 Independent food safety laboratories guarantee the integrity of test results 

provided to food producers and retailers. In-house laboratories have an incentive 

to return favourable results which affects the reliability of tests. Independent food 

safety laboratories provide impartial test results which enables the 

implementation of corrective actions based on the test results. This, in turn, 

guards against non-reporting of potentially dangerous pathogens.34 

37 Food producers and retailers submit their tests to independent laboratories on a 

confidential basis and with an expectation of privacy. Disclosure of confidential 

information by means of a subpoena duces tecum as sought by Tiger Brands will 

undermine the incentive for independent testing and potentially put consumers 

 
32 Deltamune FA pp 27 – 28 para 39. Deltamune RA p 723 para 10. 
33 Deltamune RA pp 723 para 10.4. 
34 Deltamune RA p 725 para 15. 
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at risk. There is already a decrease in testing by Deltamune customers as a result 

of the subpoena.35 

38 A further factor to be taken into account in the balancing exercise is that 

disclosure of the documents required will limit Deltamune and its clients’ right to 

privacy. 

39 On the other hand, the relevance of information required by Tiger Brands by 

means of the subpoena is questionable, for the reasons explained in the 

following section.  

40 We submit that the public interest in excluding the documents from disclosure 

overwhelmingly outweighs any potential benefit from disclosure. 

The documents sought are irrelevant to the class action 

41 The court may exercise its inherent jurisdiction to set aside a subpoena where it 

is obviously unsustainable as a matter of certainty and will not be of any 

assistance to the court in determining the issues raised in the trial.36 Additionally, 

the court may set aside a subpoena duces tecum where it amounts to abuse of 

process.37 

42 The documents sought in Tiger Brands’ subpoena are irrelevant to the class 

action litigation and the subpoena should be set aside on this basis alone. 

 
35 Deltamune RA p 725 para 725. 
36 Sher v Sadowitz 1970 (1) SA 193 (C) at 195. 
37 Beinash v Wixley 1997 (3) SA 721 (SCA). 
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43 The relevance of the documents sought in the subpoena must be determined 

with reference to the issues defined in the pleadings.38 The party seeking 

disclosure may only inspect documents relevant to the issues on the pleadings.39 

44 The summons and particulars of claim in the class action plainly shows that the 

documents requested by Tiger Brands are irrelevant. This is so for two reasons: 

44.1 Only products produced at the Enterprise meat processing in Polokwane 

facility are implicated in the class action. The status of products not 

produced at the Polokwane facility is irrelevant. This is because each of 

the four classes of plaintiff in the class actions is defined with reference 

to “the Enterprise meat processing facility at Polokwane”.40 The presence 

or absence of listeriosis at any other food production facility is accordingly 

entirely irrelevant to the class action, as we explain below.  

44.2 The documents requested are irrelevant to the three causes of action 

relied on by the plaintiffs. In particular, the delictual claim relies on the 

presence of listeria, L monocytogenes ST 6, in food consumed by class 

members. Deltamune’s laboratories do not have the ability to test for ST6 

and consequently do not have documents available that are relevant. 

45 Tiger Brands says that the documents identified in the subpoena are relevant to 

test the findings by the National Institute for Communicable Diseases (“NICD”) 

 
38 Helen Suzman Foundation v Judicial Service Commission 2018 (4) SA 1 (CC) at para 26; Bosasa 

Operations (Pty) Ltd v Basson 2013 (2) SA 570 (GSJ) at para 39; and  
39 Swissborough Diamond Mines (Pty) Ltd v Government of the Republic of South Africa 1999 (2) SA 

279 (T) at 311A. 
40  Particulars of claim, pp44-45, para 16 
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that Tiger Brands “are to blame, and are solely to blame, for the entire listeriosis 

outbreak in South Africa from October 2016 to September 2018”.41 

46 Tiger Brands is wrong. The class action is, by virtue of the definition of the four 

classes, limited to persons who consumed ready to eat products originating from 

the Enterprise meat processing facility in Polokwane and who contracted 

listeriosis as a result. The class does not include any persons who contracted 

listeriosis from products not produced at the Polokwane facility.  

47 Four classes were certified for purposes of the class action. Every class includes 

the qualification that the class member contracted listeriosis, were in utero when 

their mother contracted listeriosis, or is the dependant of a person who 

contracted listeriosis from42  

“contaminated food products originating from, or having passed through, 

the Enterprise meat processing facility at Polokwane”.43 

48 The plaintiffs’ claims on causation rely entirely on the contamination of food 

produced at the Enterprise meat processing facility in Polokwane. At paragraph 

107.2 of the particulars, the plaintiffs claim that:44 

“The Defendants' food safety management system failed to prevent or 

to detect the manufacture, distribution and sale of contaminated 

products, from the Polokwane Facility”; 

49 Further, at paragraph 107.6 of the particulars:45 

 
41 Tiger Brands FA in the application to compel p 25 para 27.1.1. 
42 Deltamune FA, Combined Summons in Class Action annexure FA2 pp 44 – 45 para 16. 
43 Deltamune FA pp 44 – 45 para 16. 
44 Deltamune FA p 92. 
45 Deltamune FA p 92. 
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“As a result of the Defendants' failure to take reasonable measures to 

confirm or to eliminate the Polokwane Facility as a possible source of 

the Outbreak, after they became aware or should reasonable have 

become aware of that possibility in September or October 2017, many 

more persons became sick and many more died than would have been 

the case if the Defendants had taken such measures.” 

50 The onus is on the plaintiffs to prove that class members consumed products 

from the Polokwane Enterprise facility and that they contracted listeriosis as a 

result. The status of products not produced at the Polokwane Enterprise facility 

is irrelevant to whether the plaintiffs discharge that onus. 

51 In addition, the plaintiffs contend that the strain of listeriosis that caused the 

outbreak was identified as a single strain of L. monocytogenes sequence type 6 

(ST6) through whole genome sequencing. The report by the NICD indicates 

that:46 

“This ST6 strain has been identified in isolates from all nine provinces, 

and this finding supports the current working hypothesis of a single 

source of food contamination causing the outbreak, i.e. a single widely 

consumed food product, or multiple food products produced at a single 

facility.” 

52 The plaintiffs’ cause of action depends on the isolation of L. monocytogenes ST 

6 in Tiger Brands food products produced at the Polokwane Enterprise facility. 

The plaintiffs claim that: 

52.1 Some 170 samples were taken from the Polokwane Facility of which 70 

samples subsequently tested positive for L. monocytogenes and 28 

samples were confirmed to be the ST6 strain. A further 10 samples tested 

 
46 RMIF and AMIE AA p 286, annexure J.  
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positive for L. monocytogenes of which 7 samples were confirmed as 

ST6.47 

52.2 Tiger Brands reported it had received independent laboratory test results 

confirming the presence of the ST6 strain of L. monocytogenes in 

samples of ready-to-eat meat products manufactured at the Polokwane 

facility.48 

52.3 L. monocytogenes ST6 was confirmed by the NICD to be the strain 

responsible for the outbreak.49 

53 Critically, Deltamune laboratories do not have the ability to sequence listeria or 

test for any strain of listeria, including the ST6 gene which caused the listeria 

outbreak as pleaded by the plaintiffs.50  

54 Tiger Brands has embarked on a fishing expedition to try to find co-culprits. It 

does so by casting the subpoena as wide as possible and attempting to force 

disclosure by third parties who are not party to the litigation and who could never 

be parties to the litigation, considering the certification of the classes and causes 

of action.  

55 Tiger Brands had the opportunity to clarify the relevance of the documents sought 

in the subpoena on several occasions. Its only answer was that the purpose was 

to determine if other parties are potentially liable.51 

 
47 Deltamune FA pp 61 – 62, annexure FA2 para 61 – 66. 
48 Deltamune FA p 65 annexure FA2 para 72. 
49 Deltamune FA p 66 annexure FA2 para 74.3. 
50 Deltamune RA p 726 para 18. 
51 Deltamune FA pp 19 – 20 para 25, annexures FA7 – FA11 pp 117 – 125.  
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56 Where the demand for documents set out in the subpoena is general in nature, 

broad in scope and does not bear out the relevance of the documents sought, it 

constitutes abuse of process and the subpoena may be set aside. In Beinash v 

Wixley the court set aside a subpoena on this basis: 

“The language used is of the widest possible amplitude, including within 

its sweep every conceivable document of whatever kind, however 

remote or tenuous be its connection to any of the issues which require 

determination in the main proceedings. The possible permutations are 

multiplied with undisciplined abandon by a liberal and prolific recourse 

to the phrase 'and/or'.”  52 

57  The same is true of the subpoena in this matter. The extraordinarily wide scope 

of the information sought in the subpoena causes irrelevant, confidential and 

commercially sensitive information to be included. 

58 The only reasonable conclusion is that the subpoena is a fishing expedition and 

abuse of process. 

59 To the extent that Tiger Brands says that it needs to examine the documents 

requested in the subpoena to assess industry standards of hygiene and food 

production, in order to bear out the reasonableness of its conduct, its contention 

is misplaced. Section 61 of the Consumer Protection Act, 68 of 2008 (“CPA”) 

provides that Tiger Brands will be held strictly liable for any harm suffered as a 

consequence of the supply of unsafe, defective or hazardous goods. The 

plaintiffs in the class action do not need to prove fault in terms of this cause of 

action. 

 
52 Beinash v Wixley 1997 (3) SA 721 (SCA) at 735C-D. 
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60 The test results of Deltamune’s clients, who are not parties to the class action, 

are irrelevant to determine the defendants’ delictual liability. The conduct of other 

members of the food processing and retail industry is irrelevant to the 

determination of Tiger Brand’s liability where the allegation is that all the plaintiffs 

consumed products from Tiger Brand’s Polokwane facility, and that they 

contracted listeriosis as a result. 

61 In respect of the claim for constitutional damages, the Supreme Court of Appeal 

recently confirmed that a claim for constitutional damages will not be considered 

where the common law provides an adequate and appropriate remedy for the 

breach.53 The plaintiffs have both a claim in delict and in terms of the Consumer 

Protection Act. There is no basis on which the subpoenaed documents will be 

relevant to the constitutional claim if they are irrelevant to the other two claims. 

Impermissible breach of the right to privacy 

62 Deltamune and its customers are bearers of the right to privacy. 54 

63 They have a reasonable expectation that information they do not wish to disclose 

to the public will remain confidential in accordance with their fundamental right to 

privacy.55 

64 This expectation arises from the confidentiality protection created by the 

contractual and regulatory provisions that dictate the relationship between 

Deltamune and its customers. 

 
53 Komape v Minister of Basic Education [2019] ZASCA 192 (18 December 2019) at paras 41 – 44. 
54Section 8(4) of the Constitution. Investigating Directorate: Serious Economic Offences 
v Hyundai Motor Distributors (Pty) Ltd In re: Hyundai Motor Distributors (Pty) Ltd v Smit NO 2001 (1) 
SA 545 (CC) at para 17 – 18. 
55 Bernstein v Bester NNO 1996 (2) SA 751 (CC) at para 75 – 78. 
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65 Any limitation of the right to privacy must be reasonable and justifiable in the 

circumstances of this case, including the nature and effect of the invasion of 

privacy.56 

66 Confidentiality and the right to privacy have thus far not been recognised as a 

ground to resist a subpoena in terms of section 36(5) if the Superior Courts Act 

and Rule 38 of the Uniform Rules, read together with the common law relating to 

subpoenas duces tecum. 

67 However, all the authority in this regard predates the Constitution and the right 

to privacy in the Bill of Rights. Moreover, the Constitutional Court has cautioned 

against the use of common law principles to assist with the interpretation of the 

constitutional right to privacy.57 

68 It follows that, to the extent that the subpoena is not set aside for the reasons we 

have given above, the common law regarding subpoenas duces tecum must be 

developed to bring it in line with the Constitution and the right to privacy.  

69 Section 39(2) of the Constitution places an obligation on courts to develop the 

common law to bring it in line with the values, objects and purport of the 

Constitution. The Constitutional Court describes the duty on the court to develop 

the common law as follows: 

“The overall purpose of section 39(2) is to ensure that our common law 

is infused with the values of the Constitution. The normative influence of 

the Constitution must be felt throughout the common law. Courts making 

decisions which involve the incremental development of the rules of the 

common law in cases where the values of the Constitution are relevant 

 
56 Investigating Directorate: Serious Economic Offences v Hyundai Motor Distributors (Pty) Ltd In 

re: Hyundai Motor Distributors (Pty) Ltd v Smit NO at para 18 and 20. 
57 Bernstein v Bester NNO 1996 (2) SA 751 (CC) at para 71. 
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are therefore also bound by the terms of section 39(2). The obligation 

imposed upon courts by section 39(2) of the Constitution is thus 

extensive, requiring courts to be alert to the normative framework of the 

Constitution not only when some startling new development of the 

common law is in issue, but in all cases where the incremental 

development of the rule is in issue.” 58 

70 Development of the common law is appropriate where a rule of the common law 

is inconsistent with a constitutional provision and needs to be adapted to remove 

the inconsistency.59 

71 In this matter, Deltamune and its customers’ right to privacy will be limited should 

the common law relating to subpoenas duces tecum be applied without reference 

to the Bill of Rights. 

72 We submit that the common law rules relating to the setting aside of a subpoena 

must be developed to include a more nuanced assessment of whether the 

limitation of the right to privacy is justifiable in the circumstances of the case. 

73 In Centre for Child Law v The Governing Body of Hoërskool Fochville, the SCA 

held that the production of documents in terms of Rule 35(12) could be limited in 

suitable circumstances based on a claim of confidentiality. The manner in which 

the court must determine whether to limit disclosure, is to weigh the competing 

rights in the circumstances of the case and make a value judgment regarding the 

production of documents.60 

74 We submit that the common law relating to subpoenas duces tecum should be 

developed in a similar manner. 

 
58 K v Minister of Safety and Security 2005 (6) SA 419 (CC) at para 17. 
59 Thebus v S 2003 (6) SA 505 (CC) at para 28. 
60 Centre for Child Law v The Governing Body of Hoërskool Fochville 2016 (2) SA 121 (SCA) at paras 26 – 

27. 
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75 This development is incremental61 and adequately balances competing 

constitutional rights in the context of subpoenas duces tecum. 

76 In favour of enforcing the subpoena, Tiger Brands relies on the right to a fair 

hearing. The process of a subpoena is designed to protect the right of a litigant 

to obtain the production of any document or thing relevant to the case in the 

pursuit of the truth and the ends of justice would be prejudiced if that right was 

impeded.62  

77 Factors weighing against disclosure are: 

77.1 The effect of the limitation of Deltamune’s right to privacy would be 

severe. It will cause a disincentive to submit to independent laboratory 

testing, greater danger of contamination, and a less scientific and 

empirical approach to food production in South Africa.63 

77.2 The documents sought are irrelevant to the dispute between Tiger Brand 

and the class members in the class action. 

77.3 Disclosure would not be limited to the parties to the litigation. Court files 

may be accessed by any member of the public. Disclosure of the 

documents to Tiger Brands would amount to public disclosure of private 

documents. This is an impermissible breach of the applicants’ right to 

privacy.64 

 
61 Masiya v Director of Public Prosecutions Pretoria 2007 (5) SA 30 (CC) at para 31; Du Plessis and 

Others v De Klerk and Another 1996 (3) SA 850 at para 61. 
62 Beinash v Wixley at p 734. 
63 Deltamune FA p 28 para 39. 
64 Deltamune FA p 32 para 48. 
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78 The interests of Deltamune and its customers to protect their right to privacy 

undoubtedly outweigh the benefit for Tiger Brand in obtaining the documents. 

79 We note that the legislature has recognised the importance of protecting 

proprietary commercial information of the kind sought by Tiger Brands: 

79.1 The Promotion of Access to Information Act 2 of 2000 (“PAIA”) does not 

apply in these proceedings.65 However, section 36 illustrates the 

importance with which the legislature regards the protection of 

confidentiality of commercial information after the commencement of the 

Constitution. 

79.2 Information officers of even a public body, as opposed to a private body 

such as Deltamune, must refuse access to confidential information. 

Section 36(1) provides that: 

(1) Subject to subsection (2), the information officer of a public body 
must refuse a request for access to a record of the body if the record 
contains-  

(a)  trade secrets of a third party;  

(b)  financial, commercial, scientific or technical information, 
other than trade secrets, of a third party, the disclosure of which 
would be likely to cause harm to the commercial or financial 
interests of that third party; or  

(c)  information supplied in confidence by a third party the 
disclosure of which could reasonably be expected-  

(i)  to put that third party at a disadvantage in contractual 
or other negotiations; or  

(ii)  to prejudice that third party in commercial 
competition.  

 
65 Section 7 of PAIA. 
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79.3 Section 36(2)(c) of PAIA permits the disclosure of a third party’s 

confidential information to investigate concerns over a serious public 

safety or environmental risk. While section 36(2) justifies disclosure in the 

event of a public health crisis, it does not support disclosure of third party 

information for purposes of a damages claim or to a competitor. 

ALTERNATIVE RELIEF: CONFIDENTIALITY REGIME 

80 In the event that the court is not inclined to set aside the subpoena, we submit 

that the unrestricted public disclosure of the documents would be an 

impermissible violation of Deltamune and its customers’ right to privacy. 

81 A proper balance can be struck between the defendant’s right to information to 

conduct their defence and the confidentiality rights of Deltamune and its 

customers if the parties agree to a strict confidentiality regime to control the 

disclosure of confidential information. 

82 The notice of motion sets out the confidentiality regime approved by the Supreme 

Court of Appeal (“SCA”) in Bridon International GmbH v International Trade 

Administration Commission.66 

83 Disclosure would be controlled as follows: 

83.1 Access to the documents is strictly limited to the legal representatives of 

the respondents and one independent expert for the purposes of 

defending the class action. The documents may not be disclosed to the 

defendants or any of their employees. 

 
66 2013 (3) SA 197 (SCA). 
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83.2 The persons referred to in paragraph 83.1 may have access to the 

documents only after they have signed a confidentiality undertaking, in 

terms to be agreed between Deltamune and Tiger Brands. 

83.3 The confidentiality undertaking referred to in 83.2 must require the 

signatory not to divulge the information that he or she obtains from the 

documents to any person other than those referred to in paragraph 83.1. 

83.4 Any pleading, affidavit or argument filed in the class action must be made 

up in two parts, a confidential version and a non-confidential version and 

all references to confidential information (the information contained in the 

documents to be subpoenaed) must be expunged from the non-

confidential version. Access to the confidential version is reserved to the 

persons referred to in paragraph 83.1 and the judge presiding in the class 

action. 

84 In approving the above confidentiality regime, the SCA noted that it strikes an 

appropriate balance between the conflicting interests in gaining access to 

confidential information in the most restrictive manner possible and the right to a 

fair hearing.67 

85 As a further alternative, Deltamune proposes an anonymous process to collate 

the information sought in a manner analogous to that contemplated for the 

appointment of a referee in terms of section 38 of the Superior Courts Act. The 

anonymous process would work as follows: 

 
67 Bridon at para 36. 
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85.1 The information required would be provided to an independent expert, 

appointed by agreement between the parties. The independent expert 

would compile a report that anonymises the data but sets out whether 

any other food production facilities tested positive for listeria and if so, for 

which strain of listeria. 

85.2 If the report indicates that there were no positive tests at other food 

production facilities then the documents sought in the subpoena would 

clearly be irrelevant to the class action. 

85.3 If the independent expert finds that there were other sources of listeria 

during the covered period, the information sought in the subpoena could 

be provided according to an appropriate confidentiality regime approved 

by the court. In addition, only relevant information could be provided 

which would protect the confidentiality rights of Deltamune customers 

that are not implicated by the independent expert. 

86 Tiger Brands objects to the confidentiality regime on the basis that: 

86.1 It would be impractical and not feasible in the context of a trial. 

86.2 It would place debilitating constraints on its ability to prepare and present 

its defence. The Tiger Brands defence team would not have access to 

large parts of the evidence and would stifle the free flow of information 

between the various members of the team. 

86.3 The confidentiality regime would prolong  and complicate preparation for 

the trial and the trial itself. There is no need or justification to place this 

burden on the court and the parties to the class action. 
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87 Tiger Brands’ argument is unsustainable for the following reasons: 

87.1 The distinction between trial and action proceedings is irrelevant to 

whether it is justifiable to impose a confidentiality regime for the protection 

of the legitimate privacy interests at stake. Limiting access to confidential 

documents discovered in trial proceedings was recognised in Crown Cork 

and Seal Co Inc v Rheem South Africa.68 The court found that it has the 

discretion to impose appropriate limits on the inspection of confidential 

documents if it is satisfied that there is a real danger that if access is not 

limited, an unlawful appropriation of property will be made possible. This 

is precisely Deltamune’s argument in this case. 

87.2 It is also irrelevant that it may be an unusual trial which has attracted 

public interest and media coverage.  

87.3 Tiger Brands provides no explanation why a confidentiality regime would 

place a debilitating constraint upon it in preparing its defence.69 Nor does 

it explain why such a regime would complicate or prolong a trial.70  

87.4 Confidentiality regimes of this kind are commonplace in commercial 

litigation. They are particularly common in competition litigation, which is 

frequently conducted by way of action proceedings. In that context, the 

litigation is often governed by a confidentiality regime of precisely the kind 

proposed by Deltamune. The Competition Appeal Court has held that 

such regimes grant litigants “access to confidential information in the 

 
68 1980 (3) SA 1093 (W) 1100B-C. 

69 Deltamune RA p 727 para 20.3. 

70 Deltamune RA p 727 para 20.4. 
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most restrictive manner possible without denying respondents its rights 

to a fair hearing and at the same time recognising the importance of the 

rights to privacy which are also protected in terms of the Act.”71 

87.5 It cannot be seriously suggested that such confidentiality regimes cause 

material prejudice to litigants.  

87.6 Tiger Brands’ objections to the confidentiality regime amounts to 

contending that it would be inconvenient for the defendants in the class 

action. Deltamune has set out in detail, above and in its affidavits, the 

negative consequences that would flow from disclosure of the requested 

documents. Inconvenience is simply not a good enough reason 

considering that Deltamune and its customers’ fundamental right to 

privacy is at stake. 

PRAYER 

88 Deltamune seeks an order in the terms of its notice of motion.  

 

Signed at Pretoria on 14/2/2020 

Adv EC Labuschagne SC 

Adv Nick Ferreira 

Counsel for Deltamune 

 
71 Competition Commission v Unilever PLC and Others 2004 (3) SA 23 (CAC) at 30 


