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Introduction 

1 The importance of these applications transcends their subject matter.  

This is not just about subpoenas.  A decision on this matter, one way or 

the other, will directly impact the future of food safety and class actions in 

South Africa.  These combined applications implicate — 

1.1 the ability of class plaintiffs to obtain expeditious (not expedient) 

justice for food manufacturers’ failure to ensure that the products 

they sell are safe for human consumption;  

1.2 the proper use of this Court’s procedures to enable defendants in a 

class action to mount a proper defence, while ensuring class 

plaintiffs’ access to expeditious justice;   

1.3 ultimately, the extent to which food manufacturers (not only Tiger 

Brands) are under a duty to account to the public and assist by 

giving relevant evidence when called upon to do so — even where 

this evidence is awkward. 

2 The facts of this matter show that this is no exaggeration.  The class 

representatives, who are victims of the listeriosis outbreak, sued Tiger 

Brands for damages they claim the classes sustained, they contracted 

listeriosis after consuming contaminated products which Tiger 

manufactured, distributed, and marketed.   
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3 Tiger admits that the listeriosis outbreak strain (ST6) was detected in its 

factory and in some of its products.  However, Tiger challenges the 

conclusion that it was a source (alternatively the sole source) of the 

outbreak.  In ostensible aid of this doubtful defence, Tiger has issued 

subpoenas directed at challenging the epidemiological findings made by 

the National Institute for Communicable Diseases (NICD). These 

subpoenas face stiff resistance, leading to these interlocutory 

applications.  

4 In turn, these applications have stalled the class action at its nascent 

stages.  The class representatives only seek fulfilment of the legitimate 

expectation for expeditious justice.  Instead, the class representatives find 

themselves between three groups of large and well-resourced commercial 

interests.  

4.1 The first is Tiger Brands, one of the largest food manufacturers and 

distributors in the country.   

4.2 The second group is the laboratories at whom Tiger’s subpoenas 

are directed. Deltamune and Aspirata are the largest laboratories 

in the country.  Food manufacturers send samples to Deltamune 

and Aspirata for testing, to detect the presence of pathogens. 

Deltamune and Aspirata contend that the evidence sought under 

subpoena is irrelevant, and that disclosure under subpoena would 

force them to breach the confidentiality covenants they concluded 

with their clients.  
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4.3 The third group are the food manufacturers, who are also the 

laboratories’ clients.  This group involves some of the biggest 

players in the food industry, such as (i) Famous Brands, and (ii) 

food producers listed in the Federated Meats application.  This 

group also contends that evidence sought under subpoena is 

irrelevant.  Moreover, they say that disclosure of this evidence 

would breach (i) their Constitutional right to privacy; (ii) the statutory 

and contractual confidentiality covenants owed to them, and (iii) the 

public interest.   

5 The class representatives are the proverbial ham in the sandwich. The 

future of the class action is not assisted by the lack of rules governing the 

conduct of class actions, which are relatively new to our law. 

6 The class plaintiffs’ position should be understood in this context. 

7 In general, the plaintiffs have no objection to Tiger Brands seeking 

evidence to establish its defence under subpoena. However, the evidence 

should be relevant to the issues in the pleadings. The information sought 

under subpoena is irrelevant, and consequently, the subpoenas are an 

abuse.   

8 If this Court disagrees, the case changes complexion. It naturally flows 

from such finding that the subpoenaed evidence is relevant to the class 

action.  In such circumstances, the documents must be disclosed.   
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8.1 In its pursuit of truth and justice, this Court should not bow to the 

narrow commercial interests advanced by the laboratories and food 

manufacturers.  No matter how embarrassing the evidence 

disclosed might be, if it is relevant to the action, it must be 

disclosed.   

8.2 The confidentiality covenants asserted cannot stand in the way.  

Upholding these would erect a ‘lab-coat wall of silence’, even 

depriving Courts from accessing relevant empirical evidence.  This 

is unsustainable.  

8.3 Of course the food manufacturers have a Constitutional right to 

privacy.  This right, though fundamental, must be balanced with the 

rights of litigating parties and the public’s interest in the 

administration of justice.   

Synopsis of the class plaintiffs’ position 

9 As a starting point, we argue that the subpoenas should be set aside as 

an abuse of this Court’s processes.  

9.1 First, the evidence sought under subpoena is irrelevant.  Tiger 

Brands seeks its production to establish the existence of a phantom 

collateral source of the listeriosis outbreak.  Even if Tiger Brands 

finds this phantom, it will not advance any pleaded case.  
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9.2 Second, the subpoenas amount to a fishing expedition.  Tiger seeks 

the evidence to establish a hypothesis for which it has no prima 

facie basis to begin with.  It has the potential to lead to further 

collateral enquiries. 

9.3 Third, the information sought is already with the NICD, whose 

findings Tiger seeks to challenge.  Tiger proffers no explanation as 

to why the evidence it seeks cannot be obtained from the NICD.   

10 If, however, it is found that the evidence is relevant, we argue that it must 

be disclosed. The defences to disclosure advanced by the laboratories 

and the manufacturers are not persuasive.   

10.1 First, the Constitutional right to privacy does not operate in a 

vacuum.  It must be balanced with the other rights involved.  The 

inevitable outcome of that exercise here is that the right to privacy 

must yield.  

10.2 Second, the confidentiality covenants stand on even shakier 

ground.  This argument is based on the contention that parties can 

contract out of their obligation to obey subpoenas, immunising them 

from even the Court’s scrutiny.  This would be a dangerous 

precedent.  Laboratories and food manufacturers are not above the 

law.  Not only is this trite, but the legislation governing the 

laboratories expressly recognises this to be so.  
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10.3 Third, our law does not recognise public interest privilege for private 

bodies.  

The subpoenas are an abuse of process 

(i) The test for setting aside subpoenas 

11 Section 35(1) of the Superior Courts Act, 10 of 2013 permits a party to 

require a person to produce a document by subpoena: 

“A party to proceedings before any Superior Court in which the attendance 

of witnesses or the production of any document or thing is required, may 

procure the attendance of any witness or the production of any document or 

thing in the manner provided for in the rules of that court.” 

12 Importantly, the documentary evidence compelled must be ‘required’ – 

thus, it must be necessary.  

13 The power to set aside subpoenas derives from s36(5) of the Superior 

Courts Act. This section empowers the Court to set aside (or cancel) a 

subpoena in three circumstances:  

“(a) he or she is unable to give any evidence or to produce any book, paper 

or document which would be relevant to any issue in such proceedings; or 

 (b) such book, paper or document could properly be produced by some 

other person; or 

(c) to compel him or her to attend would be an abuse of the process of the 

court, any judge of the court concerned may, notwithstanding anything 

contained in this section, after reasonable notice by the Registrar to the party 
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who sued out the subpoena and after hearing that party in chambers if he or 

she appears, make an order cancelling such subpoena.” 

14 The Court’s processes are designed to further the pursuit of justice.  They 

do so by inter alia providing mechanisms through which litigating parties 

can obtain relevant evidence.  An abuse of court processes occurs where 

these processes are used for extraneous ends.  A subpoena will be set 

aside if it is an abuse of the Court’s processes.  

15 In Beinash,1 the SCA held that a court should not hesitate to protect itself 

and litigating parties from abuses of its processes: 

“Ordinarily, a litigant is of course entitled to obtain the production of any 

document relevant to his or her case in the pursuit of the truth, unless the 

disclosure of the document is protected by law. The process of a subpoena is 

designed precisely to protect that right. The ends of justice would be 

prejudiced if that right was impeded. For this reason the Court must be 

cautious in exercising its power to set aside a subpoena on the grounds that 

it constitutes an abuse of process. It is a power which will be exercised in rare 

cases, but once it is clear that the subpoena in issue in any particular matter 

constitutes an abuse of the process, the Court will not hesitate to say so and 

to protect both the Court and the parties affected  thereby from such abuse.” 

16 Beinash acknowledges that parties to an action also have an obvious 

interest in protecting themselves from abuses of process.  After all, 

abuses of process do not only affect the court.  They also affect the 

counterparty involved in the litigation.   

 

1 Beinash v Wixley 1997 (3) SA 721 (SCA) at 734H-735A 
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17 In South African Coaters,2 the court acknowledged a counter-party’s right 

to challenge a subpoena on the grounds that it amounts to an abuse.3  

The court was less convinced about the counter-party’s standing to 

challenge a subpoena on grounds of relevance.4 

18 What, then, constitutes an abuse of process? In Beinash, the SCA was 

reticent to prescribe what constitutes an abuse of process. The SCA only 

held that, as a general proposition, an abuse occurs when the processes 

of court, which are designed for the pursuit of truth, are utilised for 

extraneous objectives. 5   Whether a particular incident amounts to an 

abuse or a bona fide exercise of the procedure is determined on the facts 

of that case.  In Beinash, the Court considered three factors in holding 

that the subpoena were not issued in the bona fide exercise of the right: 

(i) the timing of the subpoenas, (ii) the broad nature in which they were 

framed, and (iii) the fact that they left it to the subpoenaed party to 

determine what evidence he should produce. 

19 Hunter’s case6 describes an abuse of process as follows:  

“My Lords, this is a case about abuse of the process of the High Court. It 

concerns the inherent power which any court of justice must possess to 

prevent misuse of its procedure in a way which, although not inconsistent 

with the literal application of its procedural rules, would nevertheless be 

 

2 South African Coaters (Pty) Ltd v St Paul’s Insurance Co (SA) Ltd and Others 2007 (6) SA 
628 (D) 

3 South African Coaters at para 18 

4 South African Coaters at para 22 

5 Beinash at 734F-H 

6 Hunter v Chief Constable of West Midlands and Others [1981] 3 All ER 727 
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manifestly unfair to a party to nevertheless be manifestly unfair to a party to 

litigation before it, or would otherwise bring the administration of justice 

into disrepute among right-thinking people. The circumstances in which 

abuse of process can arise are very varied; those which give rise to the instant 

appeal must surely be unique. It would, in my view, be most unwise if this 

House were to use this occasion to say anything that might be taken as 

limiting to fixed categories the kinds of circumstances in which the court has 

a duty (I disavow the word discretion) to exercise this salutary power.”7 

20 Although what constitutes an abuse of process is determined on a 

casuistic basis, several helpful principles have developed over the years.  

These cases arise in varied circumstances. Some cases concerned 

subpoenas in civil proceedings, while others arise in criminal proceedings. 

Other authorities derive from complaints against subpoenas issued by 

liquidators in insolvency inquiries conducted under ss417 and 418 of the 

Companies Act, 61 of 1973.  Yet others concern complaints by third 

parties called upon to give evidence in divorce proceedings.  

21 Despite this, the principles set out below are instructive, because they all 

concern subpoenas.  There is no utility in distinguishing their provenance, 

because their essence is the same.  In all cases, one party seeks to 

compel the production of evidence under subpoena and the other party 

resists it.  It is no different in this matter.   

22 The enquiry into whether a subpoena is an abuse is purpose-driven, 

rather than results-driven.  That is, the court must evaluate the purpose 

for which the documents are sought to determine whether this accords 

 

7 Hunter at p729 
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with the objectives of the rule. The result may well be prejudicial to the 

counter-party or a third party; but that alone does not render the subpoena 

an abuse if the purpose for which it is issued is a legitimate one. 

22.1 The SCA recognised this in Roering.8 In an insolvency inquiry, the 

company’s liquidators sought to gather information about its 

dealings with the Gauteng Department of Health. They subpoenaed 

the former MEC, Ms Mahlangu, to give evidence in the inquiry. Ms 

Mahlangu applied to set aside the subpoena as an abuse.  Her 

application was based on the contention that the object of the 

subpoena was to improperly obtain information to bolster the 

beleaguered company’s claim against the Department. The SCA 

ultimately held that the subpoena was not an abuse.  While the 

consequence of the subpoena might have extracted evidence 

prejudicial to the Department, its purpose was to assist the 

liquidators to obtain information about, inter alia, the viability of the 

company’s claim against the Department.  The SCA held that the 

fundamental question was whether the subpoena was used for a 

purpose not contemplated by the Companies Act. 9    The SCA 

endorsed the following dictum from the Australian case of Excel 

Finance:10 

 

8 Roering NO and Another v Mahlangu and others 2016 (5) SA 455 (SCA)  

9 Roering at para 37 

10 Re Excel Finance Corporation Ltd; John Frederick Worthley v Richard Anthony Fountayne 
England [1994] FCA 1251 ((1994) 124 ALR 281) at para 77 
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“Whether there will be, in a particular case, a use of the process or an 

abuse of it will depend upon purpose rather than result. The consequence 

of an examination may well be that the examiner has conducted a ‘dress 

rehearsal’ of cross-examination which may take place at a subsequent 

trial. The fact that the trial has commenced, or is contemplated, may 

throw light upon the purpose. But merely because other proceedings had 

been commenced, or are contemplated, would not involve, of itself, an 

abuse of process.” 

22.2 In Meyers,11 the issue was whether a subpoena issued in divorce 

proceedings was an abuse.  Mr Meyers, an extremely wealthy man, 

was the plaintiff’s father and defendant’s father-in-law.  The 

defendant subpoenaed him to give evidence of his financial 

position. The defendant hoped to establish that the plaintiff stood to 

inherit a substantial estate from Mr Meyers, which should be taken 

into account in determining the extent of her estate.  Mr Meyers 

challenged the subpoena as an abuse.  The Court tested the abuse 

of process by considering whether the attempted enforcement of 

the subpoenas was a bona fide exercise of the pursuit to ventilate 

the truth.12  In the final analysis, the Court held that the subpoenas 

were used as a weapon in terrorem.13 

23 Relevance is a factor in considering whether a subpoena is abusive.  A 

subpoena that seeks irrelevant information is patently an abuse.  

 

11 Meyers v Marcus and Another 2004 (5) SA 315 (C)  

12 Meyers at para 38 

13 Meyers at para 51 
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However, a subpoena that seeks relevant information can also still 

amount to an abuse.   

23.1 The purpose of a subpoena is to extract relevant information that 

can assist the court in its pursuit of the truth. In Meyers, the Court 

held that the search for truth, vital as it is, is confined to relevant 

information. Irrelevant information tends to obfuscate proceedings 

and is a factor that indicates an abuse of the procedure.14  Mr 

Meyers’s financial information was patently irrelevant: 15 

“In my respectful view, this dictum is not authority for the proposition 

that, where a witness is able to be of some assistance to the court, he or 

she is invariably also compellable as a witness. As the above extract from 

the judgment in Beinash v Wixley clearly shows, a subpoena may amount 

to an abuse of the process of the court notwithstanding the fact that the 

subpoenaed witness may be able to give relevant evidence or produce 

relevant documents. To put it differently, the issues of relevance and 

abuse of the process, though possibly inter-related, are separate and 

distinct. Thus, a subpoena issued in respect of a witness unable to give 

relevant evidence or to produce relevant documents will ordinarily 

amount to an abuse of the process of the court. However, the converse is 

not necessarily true: the evidence sought to be obtained may be relevant 

and yet amount to an abuse of the process. This will be so, inter alia, 

where the subpoena is issued for an improper purpose.” 

23.2 This distinction was endorsed in South African Coaters16 and in 

Mvelaphanda.17  

 

14 Meyers at para 49 

15 Meyers at para 24 

16 South African Coaters supra  

17 Mvelaphanda Holdings (Pty) Ltd and An v JS and Others 2016 (2) SA 266 (GJ) at para 75 
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23.3 De Klerk 18  provides a good example of an instance where 

subpoenas seeking access to irrelevant documents was deemed to 

be an abuse. The accused, who were facing charges of high 

treason, raised a special plea challenging the Court’s jurisdiction 

over them. They issued a subpoena calling upon the former State 

President to testify on points of law in support of this.  The Court 

set aside the subpoena as an abuse on account of the fact that 

former State President’s evidence would be irrelevant and 

inadmissible.  In doing so, the Court held that: 

“It would, in my view, be an abuse of process to subpoena somebody to 

come and give evidence on points of law, as that kind of evidence would 

be irrelevant and inadmissible.”19  

23.4 If the contention is that the evidence is irrelevant, this must be 

established as a certainty, rather than a possibility.20 

24 If the material sought can be obtained from a different source, this will 

tend to show the existence of an ulterior motive in issuing the subpoenas.   

24.1 This was one of the three factors which the SCA used to determine 

whether the subpoena was an abuse in Beinash. There, the 

subpoenaed party suggested that the same information could be 

obtained in discovery.  Beinash argued that he was, in any event, 

 

18 De Klerk v Scheepers and Others 2005 (5) SA 244 (T) 

19 De Klerk at para 3 

20 S v Matison 1981 (3) SA 302 (A) at 313E-F 
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entitled to use the subpoena separately from discovery.  The SCA 

held that a bona fide litigant would have regard to the possibility 

that the documents could be obtained by other means, and would 

not insist upon a subpoena on pain of criminal sanction despite that 

possibility.21 The Court distinguished between the entitlement to 

use a subpoena and its bona fide use.  

24.2 In Roering,22 the SCA expressed this as follows:  

“Where the evidential material is available to the liquidators from an 

alternative source, or it can be obtained simply and expeditiously 

without resort to the process of an enquiry, that will tend to show 

that the liquidators have an ulterior motive in seeking to examine 

the witness and that the commissioner should not have acceded to 

the request to summon that witness. But the fundamental issue in 

determining whether there is abuse is whether the enquiry is being 

used for a purpose not contemplated by the Act.”23 

24.3 In Meyers, the plaintiff had initially also issued an identical 

subpoena against Mr Meyers’s accountant, which he subsequently 

withdrew. In finding that the subpoena against Mr Meyers was an 

abuse, the Court held that there was no need whatsoever to issue 

it;24 and there were numerous other sources through which the 

evidence could be established. 

 

21 Beinash at 736F-H 

22 Roering NO and Another v Mahlangu and others 2016 (5) SA 455 (SCA)  

23 Roering at para 37 

24 Meyers at para 42 
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25 A subpoena that amounts to a fishing expedition is also an abuse.25  

25.1 A fishing expedition denotes a request for documents in which the 

requester has only a very general idea of what they seek, or the 

object for which they seek it.  

25.2 In Niksch,26 the Court described a fishing expedition as follows: 

“The plaintiff in bringing an action against the first defendant has 

cited the second respondent, piously hoping that in the contest 

between the defendants something may arise to his advantage, 

something which at the moment he is unable to advance on oath. In 

other words, to use an expression frequently employed, he is 

embarking on a fishing expedition, a practice which is an abuse of 

the Court's process and cannot be tolerated.”27 

25.3 Whether a request amounts to a fishing expedition, is also 

assessed through the lens of relevance.  If a document is irrelevant 

to the pleaded case, its request is a fishing expedition.28 

25.4 Naturally evidence sought to ascertain whether there might be a 

defence without a credible reason to believe in its existence, is also 

a fishing expedition.  In Minister of Land Affairs and Agriculture,29 

 

25 Davis v Additional Magistrate, Johannesburg and Others [1989] 4 All SA 195 (W) at p201 

26 Niksch v Van Niekerk and Another 1958 (4) SA 453 (E)  

27 Niksch at 458A-B 

28 Helen Suzman Foundation v Judicial Services Commission 2018 (4) SA 1 (CC) at para 26 

29 Minister of Land Affairs and Agriculture and Others v D&F Wewell Trust and Others 2008 (2) 
SA 184 (SCA) at para 56 
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the SCA expressed this, albeit in different circumstances, as 

follows:  

“Most importantly, and this   requirement deserves particular 

emphasis, the deponent would have to satisfy the court that there are 

reasonable grounds for believing that the defence would be established. 

Such cases will be rare, and a court should be astute to prevent an abuse 

of its process by an unscrupulous litigant intent only on delay or a litigant 

intent on a fishing expedition to ascertain whether there might be a 

defence without there being any credible reason to believe that there is 

one. But there will  be cases where such a course is necessary to prevent 

an injustice being done to the respondent.” 

26 The threshold to meet to set aside a subpoena on the basis of an abuse 

of process is relatively high.  It must appear, as a certainty, that the 

subpoena is unsustainable. In Sher,30 the court said:  

“… it is clear that this power is one that should be sparingly exercised and 

only in very exceptional cases. The Court must be satisfied, before setting 

aside such a proceeding, that it is obviously unsustainable, and this must 

appear as a matter of certainty and not merely on a preponderance of 

probability.”31 

(ii) Tiger’s stated reasons for the information sought 

27 Shorn of complexity, the evidence sought under the subpoenas can be 

classified into two categories: 

 

30 Sher and Others v Sadowitz 1970 (1) SA 193 (C) 

31 Sher at 195B-E, cited with approval in S v Matison at 313E-F 
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27.1 First, there is a broad request for data concerning the detection of 

Listeria of any species, including Listeria monocytogenes, from 1 

July 2016. This is not relevant to any issues on the pleadings.  Tiger 

Brands set out facts that establish its relevance. The parties accept 

that there is always a baseline level of listeria. The plaintiffs do not 

attribute any blame on Tiger Brands for the existence of listeria. All 

that this evidence can achieve is to demonstrate this baseline level. 

27.2 Second, there is a narrower request for data relating to the 

detection of ST6 from 1 July 2016. We consider this below. 

28 In the face of stiff resistance from all the parties on the relevance of the 

information sought, Tiger proffers the following theories: 

28.1 Each of the plaintiffs’ causes of action relies squarely on the NICD’s 

epidemiological investigations and findings against Tiger Brands.32 

By incorporating the NICD’s reports and substantive factual 

allegations, the plaintiffs’ case hinges on Tiger’s Polokwane Facility 

being the sole source of the outbreak.33  Tiger Brands seeks the 

subpoenaed documents to test the NICD’s epidemiological 

findings.34 

 

32 Tiger Application, RA, p633, para 9 

33 Tiger Application, RA, p633, para 10 

34 Tiger Application, RA, p634, para 13 

Admin
Highlight



 
 
 

20 

28.2 Tiger Brands intends calling experts to refute the NICD’s 

epidemiological findings. Tiger has retained two expert 

epidemiologists, Professor Den Bakker and Professor Noah.  

28.3 Prof Den Bakker35 is an Assistant Professor in Epidemiology.  He 

says the NICD’s conclusion that there was a single source is an 

oversimplification.36  He strongly doubts the NICD’s conclusion that 

there was a single source, because of the genetic variation in the 

ST6 isolates tested by the NICD.37  He requires the data examined 

by the NICD to arrive at the conclusion that the ST6 strain was the 

outbreak strain.38  So much for the NICD’s documents.  As for the 

documents under subpoena, Den Bakker says precious little.  He 

contends:  

“I require data to assess the occurrence and prevalence of 

L.monocytogenes, including the so-called outbreak strain of ST6, in a 

historical perspective.  This data may be used to explain the large 

genetic variability reported by the NICD for ST6 isolates reported for 

the outbreak.”39 

28.4 Prof Noah40 describes three legs of any outbreak investigation: (i) 

epidemiology, (ii) microbiology, and (iii) environment.  Having 

perused the NICD’s reports, he concludes that (i) epidemiology was 

 

35 Tiger Application, pp650-671 

36 Den Bakker Affidavit, p654, para 14 

37 Den Bakker, p655, para 15 

38 Den Bakker, p654, para 14 

39 Den Bakker, pp656-657, para 18.1 

40 Federated Meats Application, pp400-417 
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non-existent; (ii) microbiology was insufficient, and (iii) the 

environmental studies were inadequate. 41   Professor Noah 

focusses almost exclusively on the possible deficiencies of the 

NICD’s investigations.  He only mentions, en passant, the need for 

documents from other entities.  It is not clear from his affidavit, why 

the results of other manufacturers are necessary to challenge the 

NICD’s findings.  

29 These contentions can be summarised into the following submissions: 

29.1 The class representatives’ claims hinge on the NICD’s finding that 

Tiger Brands was the sole source of the outbreak. 

29.2 The NICD’s epidemiological findings are deficient, and it is 

necessary to obtain information from third parties to show this. 

29.3 The evidence is relevant to proving the historical existence and 

extent of a background level of listeriosis. 

30 None of these pass muster. 

 

41 Federated Meats, Noah, p408, para 15 
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(iii) The evidence sought is irrelevant 

31 Principally, Tiger Brands seeks the evidence on subpoena to establish 

that it was not the sole source of the listeriosis outbreak.42  If Tiger Brands 

was not the sole source of the outbreak, that does not matter one bit for 

the pleaded issues.   

32 On Tiger’s pleaded version, the outbreak strain (ST6) was detected at its 

Polokwane Facility.  There is no dispute that Tiger was responsible for 

producing ready-to-eat meat products that were contaminated with 

L. monocytogenes, during the class period.  The evidence of the NICD 

that Listeria (LST6) was found in samples of Tiger’s products and from 

samples removed from the homes of victims is not denied by Tiger. 

33 Tiger does not plead that another source caused or contributed to the 

outbreak.  Thus, even if it procured the evidence it seeks, it would be of 

no assistance to its pleaded defences.  The discovery of listeria in a 

collateral source’s samples would not affect Tiger Brands’ liability to 

persons who consumed its products and fell ill as a result. 

34 The class action concerns only those who consumed contaminated 

products produced by Tiger Brands at its Polokwane Facility.  The 

plaintiffs’ pleaded case is not that the Enterprise facility at Polokwane is 

the sole source of every case of listeriosis diagnosed during the class 

 

42 Tiger Brands FA, pp175-6, para 27.1.1 
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period.  The plaintiffs acknowledge that there is a background level of 

listeriosis. 

35 The class representatives do not need to prove that Tiger Brands was 

responsible for all listeriosis cases that arose during the class period.  Nor 

even that Tiger Brands was responsible for “most” or even “many” of the 

cases — only their cases of listeriosis.   

36 Tiger also contends that the laboratory’s test reports are:43   

“…potentially vital for the purposes of comparing the food safety precautions 

and other conduct during the outbreak to other entities in similar positions 

to determine whether (considering the state of knowledge at the relevant 

time) the applicants standards and conduct measured up to or exceeded the 

industry norm in South Africa at the relevant time for Listeria testing and 

conducting WSG or MST.” 

37 The compliance of other food producers to national or international norms 

and standards embodied in codes of recognised standards, codes of 

practice, guidelines and recommendations relating to foods, food 

production and food safety is irrelevant.  Only Tiger’s compliance is 

relevant. 

38 As such, the information sought cannot assist with any pleaded issue. 

 

43 Tiger Brands FA, p50, para 61.5 
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(iv) The evidence must be obtained from the NICD 

39 The true nature of Tiger’s attack is against the NICD’s epidemiological 

methodology and findings. This much is clear from Tiger’s experts.  

40 Tiger’s stated purpose for seeking the information under subpoena is to 

challenge the NICD’s findings.  Tiger can only do so by reference to the 

data which the NICD used to reach that finding. 

41 Tiger contends that the NICD could not have identified the Polokwane 

Facility as the source of the outbreak:  

“…unless it had examined all reasonably available L. Monocytogenes 

test results produced by the accredited laboratories in South Africa.”  

42 Tiger says it requires the detail of those test results from the laboratories, 

in order to dispute that finding. 

43 The sustainability of this contention is a question to be determined by 

critical examination of the NICD investigation and the findings.  The 

strength of the NICD’s findings is determined on the strength of the 

evidence that it used.  If there are gaps in the NICD’s evidence and 

methodology, this might well be enough.  Both of Tiger’s experts are 

already poised to opine on this. 

44 Patently, Tiger does not need to subpoena the laboratories to obtain that 

information.  The information appears to be in the NICD’s possession 
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already.44  This much is evident from the NICD’s published article which 

is attached to the class representatives’ affidavit as “RS1”.45  Under the 

heading “referral of isolates to the CED,” the authors say: 

“Preceding the listeriosis outbreak, clinical microbiology laboratories 

across South Africa would forward L. Monocytogenes isolates to the CED 

on an ad hoc basis.  Upon declaration of the outbreak, all diagnostic 

microbiology laboratories across the country were formally requested to 

forward all isolates to the CED for further characterisation. These included 

microbiology laboratories in all fields and disciplines, laboratories in all 

fields and disciplines, laboratories performing testing on every type of 

specimen, such as those sourced from clinical (humans), animals, food, 

food production facilities, environment, and others.  The CED then 

performed phenotypic and genotype characterisation of all isolates.”46 

45 Assuming the information sought is relevant, this extract is devastating to 

the subpoenas.  

46 Tiger Brands can obtain the exact information it seeks from the NICD.  In 

response to Aspirata’s affidavit, Tiger says the fact that the documents 

can be obtained from one source does not preclude it from obtaining the 

same evidence from another source.  Tiger’s argument conflates the right 

to gather evidence by subpoena with the proper use of the procedure.  

There is a difference between the use of a process and the abuse of that 

process. 

 

44 Class Rep AA, p636, para 24.3 

45 Class Rep AA, “RS1” pp641-653 

46 Class Rep AA, Annexure “RS1”, p648 under the heading “Referral of isolates to the CED” 



 
 
 

26 

47 Of course Tiger has the right to gather evidence under subpoena from the 

sources who have it in their possession.  That is the use of the procedure.  

However, Tiger Brands does not have an untrammelled right to subpoena 

all and sundry for the same information. 

48 Tiger does not say what it hopes to achieve by seeking the same 

information from different sources.  This explanation is conspicuously 

absent. 

49 In terms of section 36(5)(b) of the Superior Courts Act, this alone may 

suffice to set aside the subpoenas.  

50 It may well be so that the laboratories are the “proper” persons to be 

subpoenaed, if they have the documents in their possession.  This is in 

accordance with the, rather wide, interpretation which this Court afforded 

s36(5)(b) in Mvelaphanda, where it was held that the mere possession of 

a document renders a party the proper person to be subpoenaed.47  There 

is perhaps an argument to be made that the laboratories are not the 

“proper” parties to be subpoenaed in view of the confidentiality 

agreements.  This is best left to them to argue. 

 

47 Mvelaphanda supra at para 50 
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 (v) Tiger-fishing expedition 

51 The subpoenas amount to a fishing expedition.  Tiger falls just shy of 

inadvertently admitting this in its founding affidavit in the application to 

compel.  At paragraph 61.2 thereof, it says:48  

“The applicants are now attempting under subpoena from the relevant 

laboratories (amongst several other entities) to collate and examine a 

reasonably comprehensive body of epidemiological evidence that was or 

may have been available to the NICD’s findings. That evidence is at least 

potentially relevant to the outbreak investigation as a whole, of which the 

test results (and related data) for listeria monocytogenes, including test 

results to determine the presence (or absence), enumeration, ‘lineage,’ 

or sequence type and the relatedness of the sequence type of listeria 

monocytogenes are manifestly relevant and possibly even decisive in one 

or more question(s) in the class action.”  

52 This is the very definition of a fishing expedition.  Tiger Brands seeks 

evidence that it does not know exists to prove an unpleaded hypothesis.  

In the hope that this may influence a decision on “…one or more” 

unspecified questions in the class action. 

53 Taken to its logical conclusion, no laboratory (potentially worldwide) is 

safe from Tiger’s meaninglessly broad quest.  The contention that 

evidence that “may have been available to the NICD” renders the enquiry 

overbroad.  To illustrate: 

 

48 Tiger Brands FA, p49, para 61.2 
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53.1 Foreign laboratories that tested samples from manufacturers of 

food that was destined for import into South Africa would be a 

legitimate target for Tiger.   

53.2 This, on the grounds that the NICD could not have identified Tiger 

as the source of the outbreak without excluding every other source, 

regardless of how remote their connection is. 

54 If Tiger Brands is entitled to the information it seeks from the laboratories, 

this will render the class action unwieldy.  

54.1 Given listeria’s ubiquitous nature, the places where that source 

could be found are limitless.  It could be any person, anywhere in 

South Africa, who dealt with animal or plant products.  

54.2 The laboratories are potentially only the first step in tracing this 

phantom collateral source.  The laboratories service only those who 

request their testing.  Presumably, not every person involved in 

food production sends samples to test their produce.   

54.3 This being the case, there will be no end to Tiger Brands’ quest for 

phantom collateral source of the outbreak.  Each node of its 

investigation could potentially yield similar subpoenas, and similar 

interlocutory applications, rendering the litigation interminable.  The 

class representatives have a duty to ensure that this does not take 

place.  
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55 This type of interminable enquiry constitutes a fishing expedition. 

56 Tiger Brands does not disclose any grounds to believe that any other food 

producer was responsible for a parallel outbreak of Listeria during the 

class period. That being the case, Tiger’s demand is speculative. It cannot 

be the case that documents can be “required’ if the party requiring them 

has no reasonable basis to believe that the documents contain any 

evidence relevant to the determination of the issues. 

 

Piercing the wall of silence 

(i) Introduction 

57 If this Court determines that the subpoenas are not an abuse, which 

entails a finding that the documents sought are relevant, then the 

documents simply must be disclosed.   

58 The laboratories and other food interest groups disagree on three broad 

grounds:  

58.1 First, they contend that the subpoenas violate their constitutional 

right to privacy; 

58.2 Second, they say that the documents are protected by a statutorily 

recognised confidentiality regime and cannot be disclosed on that 

basis; and 
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58.3 Third, they invoke a “public interest privilege”.  

59 The class representatives part company with the remaining resisting 

parties at this juncture.  None of these grounds can prevent disclosure of 

relevant documents, requested under valid subpoenas that are not an 

abuse.  

60 A good starting point in the analysis is this: the administration of justice, 

the right of access to court, and indeed the rule of law, implies that Courts 

must have access to relevant evidence in any dispute that is before them.  

Without this, Courts are limited to administering blinkered justice.  

61 This is why, in Gumede49 the SCA set out a general proposition that the 

relevance of documents will generally outweigh confidentiality and privacy 

concerns. 50  Gumede arose from an objection to subpoenas issued 

pursuant to an insolvency inquiry held under the Companies Act.  As we 

have shown above, this is a distinction without a difference.   

62 There is a countervailing civic duty on members of the public to furnish 

relevant evidence at their disposal when called upon to do so under 

subpoena.  In Bernstein51 the Constitutional Court framed this duty as 

follows:    

 

49 Gumede and Others v Subel NO and Others 2006 (3) SA 498 (SCA) 

50 Gumede at paras 19 and 21  

51 Bernstein and Others v Bester NO and Others 1996 (2) SA 751 (CC) in [52]   
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“Absent such proof [of abuse] it is the duty of persons who are 

subpoenaed to co-operate with the courts, and to attend court for the 

purpose of giving evidence or producing documents when required to do 

so. … It is a civic obligation recognised in all open and democratic societies 

and not an invasion of freedom.” 

63 With this in mind, we deal below with each of these grounds in turn. 

(ii) The right to privacy 

64 The right to privacy is invoked in varying degrees.  Deltamune says that 

disclosure of confidential documents to the Registrar, as required in Rule 

38, would place them in the public domain.  Deltamune objects to the 

contention a claim for confidentiality is insufficient to resist disclosure 

under Rule 38 and the Common Law.  This, it says, breaches the right to 

privacy.  Deltamune thus seeks to develop the common law to recognise 

confidentiality as a valid ground for resisting subpoenas.  Famous Brands 

appears to contend that any disclosure of testing results would violate its 

right to privacy.  

65 Tiger Brands contends that the right to privacy cannot be asserted in a 

vacuum.  With this, the class representatives agree.  The right to privacy 

must be considered with regard to the context in which it is sought to be 

asserted.   

66 Section 14 of the Constitution provides: 

“Everyone has the right to privacy which includes the right not to have — 

(a) their person or home searched; 
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(b) their property searched; 

(c) their possessions seized; or  

(d) the privacy of their communications infringed.”  

67 The decisions concerning the right to privacy in the face of compulsion to 

give evidence are legion.  It has been invoked even before the 

Constitutional right to privacy developed.  The following principles 

developed. 

68 In the majority judgment in Bernstein,52 the Constitutional Court analysed 

the right to privacy.  

68.1 It held that the right to privacy must be construed in two respects.  

In the inner sanctum of a person’s existence, that right is absolute. 

This is personal privacy. However, the further away we veer from 

the inner sanctum into dealings with other members of the public, 

the less absolute the right. 

68.2 The Court accepted that companies also have the right to privacy.  

However, a company’s right to privacy is not “personal privacy”.  

This is so because companies are formed precisely to deal with the 

public.  This comes with concomitant duties. In this regard, the 

Court said:  

 

52 Bernstein supra 
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“[85] The establishment of a company as a vehicle for conducting 

business on the basis of limited liability is not a private matter. It draws 

on a legal framework endorsed by the community and operates through 

the mobilisation of funds belonging to members of that community. Any 

person engaging in these activities should expect that the benefits 

inherent in this creature of statute will have concomitant 

responsibilities. These include, amongst others, the statutory 

obligations of proper disclosure and accountability to shareholders. It is 

clear that any information pertaining to participation in such a public 

sphere cannot rightly be held to be inhering in the person, and it cannot 

consequently be said that in relation to such information a reasonable 

expectation of privacy exists. Nor would such an expectation be 

recognised by society as objectively reasonable.”53 

68.3 The Court balanced the right to privacy against the public interest 

in ascertaining the truth surrounding the collapse of companies.  It 

ultimately held that the latter consideration was a justifiable 

limitation of the right to privacy.54 

69 In Hyundai Motors, 55  the Constitutional Court considered the right to 

privacy in the context of a search and seizure. The right to privacy is 

accorded to juristic persons, though to a less intense degree than natural 

persons.  This is so because juristic persons cannot bear human dignity. 

When a juristic person invokes the right to privacy, the level of justification 

 

53 Bernstein at para 54 

54 Bernstein at para 90 

55  Investigative Directorate: Serious Economic Offences and Others v Hyundai Motor 
Distributors (Pty) Ltd and Others: In re Hyundai Motor Distributors and Others v Smit NO and 
Others 2001 (1) SA 545 (CC)  
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necessary to limit that right should take into account (i) that the subject is 

a juristic person, and (ii) the nature and effect of the invasion of privacy.56  

70 Most recently, in Minister of Justice,57 the Constitutional Court re-affirmed 

the nature, scope, and content of the right to privacy as set out in 

Bernstein.   

71 We accept that the companies have the right to privacy.  We also accept 

that the production of documents under subpoena is a prima facie 

limitation of that right.  This is, however, not the end of the enquiry. 

72 The class representatives contend that this limitation is reasonable and 

justifiable in an open and democratic society, as contemplated by section 

36 of the Constitution.   

73 The importance of the purpose of the limitation begins by properly 

identifying the limitation in the first place.  It is this: a company’s right to 

privacy may be justifiably limited by a subpoena calling for relevant 

information in an action.  

74 The purpose of this limitation is to properly achieve the right of access to 

court, the rule of law, and the proper administration of justice.  Section 34 

of the Constitution bestows the right of access to Court upon Tiger Brands, 

 

56 Hyundai Motors at 557H-I, para 18 

57 Minister of Justice and Constitutional Development and Others v Prince (Clarke and Others 
as Intervening Parties; Doctors for Life International Inc. as amicus curiae) and related matters 
2018 (10) BCLR 1220 (CC)  
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and indeed the Class representatives.  This includes the right to have their 

dispute decided in “a fair public hearing”.  This is a fundamental tenet of 

the rule of law, upon which the Constitution is based. 

75 A fair public hearing cannot be conducted without access to relevant 

documents.  The rules of court provide mechanisms to gain access to 

those documents in order to achieve the right.  It is for precisely these 

reasons that the Constitutional Court said in Independent Newspapers:58  

“[25] Ordinarily courts would look favourably on a claim of a litigant to 

gain access to documents or other information reasonably required to 

assert or protect a threatened right or to advance a cause of action. This 

is so because courts take seriously the valid interest of a litigant to be 

placed in a position to present its case fully during the course of litigation. 

Whilst weighing meticulously where the interests of justice lie, courts 

strive to afford a party a reasonable opportunity to achieve its purpose in 

advancing its case. After all, an adequate opportunity to prepare and 

present one's case is a time-honoured part of a litigating party's right to a 

fair trial. 

[26] In the context of civil litigation the right of access to information 

which is under the control of another litigating party is regulated by 

discovery procedures applicable in various courts. For instance, rule 29 of 

the rules of this court specifically incorporates rule 35(13) of the Uniform 

Rules for purposes of discovery, inspection and production of documents 

in application proceedings in this court. It has long been recognised that 

adequate but equitable discovery procedures form an indispensable and 

integral part of a fair civil trial.”59 

 

58 Independent Newspapers (Pty) Ltd v Minister for Intelligence Services: In re Masetlha v 
President of the Republic of South Africa and Another 2008 (5) SA 31 (CC)   

59 Independent Newspapers at p41F-42D, paras 25-26 
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76 The SCA applied this reasoning in Bridon,60 where the issue concerned 

documents belonging to third parties.  

77 The nature of the limitation is also important.  The limitation is not imposed 

arbitrarily.  It is done by means of subpoena, which is a judicial process.  

There are procedural protections, which permit this Court to balance the 

rights of the subpoenaed party with the litigating party.  The laboratories 

and food producers have availed themselves of these protections.  We 

have demonstrated, that the subpoenas are an abuse.   

78 If we are wrong, and they are not, then the resisting parties assert the right 

to privacy to prevent them from disclosing relevant information.  The right 

to privacy does not go that far. Quite the contrary, in Gumede,61 the SCA 

held that once a document is relevant, this will generally outweigh the right 

to privacy invoked.   

79 The resisting parties also exaggerate the extent of the limitation.  They 

contend, in essence, that seeking relevant information would be a far-

reaching violation of their right to privacy.  In this regard, they lose sight 

of several aspects.  

79.1 First, they lose sight of the reduced application of the right to privacy 

to juristic persons.  The right to privacy cannot be asserted in the 

same manner as individuals.  Having been afforded a special status 

 

60 Bridon at para 33 

61 Gumede, para 19, 505G-H 
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as juristic persons, companies are subject to concomitant duties.  

These include the civic duty to provide relevant evidence. 

79.2 There is another, more specific duty, which mitigates the extent of 

the limitation.  Food manufacturers owe a special duty to members 

of the public to ensure that the products they distribute are safe.  It 

is no exaggeration to say that the public trusts these entities with 

their lives.  These companies turn vast profits on the back of this 

public trust.   Where things go wrong, as they did with the listeriosis 

outbreak, the public has an interest in discovering the truth.  Where 

any company is subpoenaed to provide relevant information to 

assist this enquiry, it cannot hide behind privacy.  

79.3 The companies cannot reasonably have expected that relevant 

information that tends to prove or disprove the source of a pathogen 

that killed hundreds of people would remain private, even from the 

Court.  

80 Our law recognises that in an open and democratic society — 

80.1 Juristic persons have a civic duty to give relevant evidence; 

80.2 Juristic persons have a duty to obey subpoenas; and 

80.3 The right to privacy must yield to the rule of law. 
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81 This is a justifiable limitation to the right to privacy. If the evidence is 

relevant, then the resisting parties cannot resist its disclosure on the basis 

of the right to privacy. 

(iii) Confidentiality 

82 The resisting parties cite two grounds of confidentiality as a basis for 

resisting the subpoenas, namely a statutory right, and a common law right. 

83 The alleged statutory right can be easily disposed of.  It is true that the 

statutory regime — in SANS 17025/18 and the International Standard, 

ISO/IEC 17025:2017 — requires laboratories to maintain confidentiality.  

However, this confidentiality is not absolute.  Item 4.2.2 expressly 

provides for disclosure when required by law.  Disclosure under a 

subpoena is disclosure under law.  Any other interpretation would place 

food manufacturers above scrutiny, even from the Courts.  This is 

inconsistent with the express terms and absurd. 

84 The claim to common law confidentiality is also problematic.  The 

objection on confidentiality grounds should begin with the content of the 

documents.  The bare assertion that the information is confidential is 

inadequate.62 

85 Assuming the information sought is confidential, confidentiality on its own 

does not per se confer privilege against disclosure.63  Again, a company’s 

 

62 Gumede at para 19, p505D-H 

63 Crown Cork & Seal Co Inc and Another v Rheem South Africa (Pty) Ltd and Others 1980 (3) 
SA 1093 (W) at 1099G-J 
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right to maintain the confidentiality of its information must be balanced 

against the right to a fair trial.64   

86 Assuming confidentiality subsists, nothing prevents limited disclosure as 

established in Crown Cork.65  Limited disclosure has its own problems, 

which were succinctly summarised in Unilever.66  For this reason, the 

Court found that it is not always appropriate to impose disclosure 

limitations and that such limitations should only be ordered in special 

circumstances.67  The concerns in Unilever have not been raised on the 

papers. 

87 The Class representatives support, in broad terms, the alternative relief 

sought by Deltamune to ensure that the confidentiality of the documents 

disclosed pursuant to the subpoenas be maintained and that access to 

the documents be limited. 

88 We submit that the persons who should have access to the disclosed 

documents should include the class legal representatives and 

independent experts nominated by them. 

89 We propose further that on inspection both Tiger’s and the class plaintiffs’ 

legal representatives should identify those documents that they wish to 

rely upon and seek to find agreement with the party producing the 

 

64 Bridon at para 31 

65 Crown Cork supra in footnote 64. 

66 Unilever PLC and Another v Polagric (Pty) Ltd 2001 (2) SA 329 (C) at p341A-J 

67 Unilever at 341B-D 
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documents as to whether each document should be treated as 

confidential or not. Where there is a dispute as to the confidentiality of the 

document, it should be treated as confidential unless the presiding judge 

in Chambers directs otherwise. 

90 We are in accord with the further prayers as they are set out in paragraphs 

2.3 and 2.4 of the Deltamune Notice of Motion. 

91 In the premises, to the extent that confidentiality subsists, Deltamune’s 

proposed order would cure any such concerns.    

(iv) Public interest privilege 

92 Finally, the resisting parties seek to invoke a public interest privilege.  

They contend that public interest privilege applies to their testing results.  

If it does not in its current form, they contend that the ambit of the privilege 

should be extended.  

93 Our Courts have recognised public interest privilege in certain 

circumstances.  Where it has been applied, it is with strict controls. 

94 In Van der Lind68  the Appellate Division recognised courts’ residual power 

to exclude evidence objected to on the basis of the public or State’s 

interest.  However, the Court emphasised the importance of maintaining 

proper control over the objection to prevent abuses.  As such, the Court 

 

68 Van der Linde v Calitz 1967 (2) SA 239 (A) 
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held that it could reject an objection on the public interest privilege where 

it is satisfied that the objection is not justified on reasonable grounds.  

95 In Bridon69, the SCA considered whether public interest privilege could be 

invoked to prevent the disclosure of commercially sensitive documents to 

a litigating party. Bridon had disclosed its confidential documents to the 

International Trade Administration Commission (ITAC), as part of the 

latter body’s investigation into anti-dumping tariffs in the steel industry. 

Several parties sought to review and set aside the resulting tariffs.  In 

doing so, they demanded a record of proceedings in terms of rule 53.  

ITAC gave them the non-confidential documents but resisted sharing 

confidential documents (including Bridon’s). Bridon and ITAC resisted 

this, partly on the basis that the documents were handed over to ITAC in 

the exercise of its public duties.  Bridon and similarly placed parties would 

be reluctant to cooperate in future, undermining ITAC’s ability to perform 

its functions.     

95.1 The SCA recognised the public interest privilege, which had 

developed from the English Law and Van Der Linde.  However, 

what Bridon sought, was an extended public interest privilege.   

95.2 The Court held that, in general public interest privilege involves the 

balancing of two conflicting public interests, namely: (i) the public 

 

69 ___ 
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interest in finding the truth, and (ii) the public interest in securing 

confidentiality.70 

95.3 However, the Court declined to consider extending the public 

interest privilege, because the public interest sought to be protected 

was adequately provided for in statute.  Even if it did, the Court 

expressed serious doubts about extending public interest privilege 

in the circumstances of that case.  It said:71 

“… My first problem with the extended privilege route is that I have 

serious doubt as to whether it is available to a third party in the position 

of Bridon, where it is not invoked by the public body in the position of the 

Commission. But even in that doubtful event, it stands to reason that little 

weight will be afforded to the mooted public interest in the weighing-up 

process if, in the view of the public body itself, that interest is sufficiently 

protected. That perhaps directs the focus to the heart of my difficulty. It 

is this. The public privilege route requires a balance to be struck between 

the conflicting interests of two parties, the Commission, on the one hand, 

and Casar, on the other. It leaves little, if any, room for consideration of 

the discrete interest of a third party, such as Bridon. As opposed to that, 

the application of s 35(3), as I see it, facilitates the weighing-up of all three 

interests.” 

96 In Helen Suzman Foundation 72  the minority judgement of the 

Constitutional Court endorsed the SCA’s approach to public interest 

privilege in Bridon.  The issue there concerned the disclosure of in-panel 

 

70 Bridon at para 22 

71 Bridon at para 24 

72 Helen Suzman Foundation supra  
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discussions between members of the JSC.  The majority judgment 

declined to deal with the issue.  

97 What is clear thus far, is that the public interest privilege as it currently 

stands, applies where that public interest affects the State.  There is no 

authority for the invocation of the public interest privilege by non-State 

actors.   In fact, the SCA’s reservations in Bridon indicate the contrary. 

98 If public interest privilege must be extended, this is not the appropriate 

case in which to do it.  

99 First, Deltamune is content with baldly proposing its extension, but does 

not set out what controls the Court will have over the extension of the 

public interest privilege by members of the public.  In Van Der Linde, which 

was concluded at the height of the secretive apartheid regime, the 

Appellate Division was at pains to emphasise the importance of exercising 

proper controls over the privilege to avoid abuse.    

100 Second, the balance does not favour extension of the privilege to 

laboratories. The essence of the argument in favour of the privilege is this: 

food manufacturers would be discouraged from testing their products in 

commercial laboratories if they knew that this information could be 

disclose on pain of subpoena.  Incidentally, this closely tracks the words 

used in Bridon.   

101 The honest conduct of food manufacturers is indeed a matter of great 

public concern.  Assuring absolute privilege, without even Court oversight, 
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would not serve any legitimate public purpose.  It is true that the public 

has an interest in ensuring food is independently tested.  This is also in 

the interests of the respective companies.  It assures them against 

possible criminal and civil liability.  The purpose of public interest privilege 

is not to incentivise bad behaviour or recklessness.   

102 Third, extending the public interest privilege, would have the effect of 

creating a “lab-coat wall of silence,” placing companies beyond scrutiny.  

This simply goes too far. 

Conclusion 

103 In the premises, we submit that the subpoenas should be set aside as an 

abuse. 

104 Alternatively, if the subpoenas are not an abuse, then we submit that this 

Court should compel the disclosure of the information sought, even if it is 

on the limited basis set out in Deltamune’s notice of motion. 
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Mabasa Sibanda 

Kgomotso Mthethwa 
 

Class Plaintiffs’ Counsel 
9 April 2020 

 
 
 
 

     

 




